NATIONAL RAILROAD ADJUSTMENT BOARD
Avwar d Rumber 22424

"TH RD DI'VI SI ON Docket Number MW=-22433

George S. Roukis, Referee

(Brotherhood of Maintenance of Wy Employes

PARTI ES TO DISPUTE: ( _ _
(Louisville and Nashville Railroad Conpany

STATEMENT OF CLAIM: "Caimof the System Committee of the Brotherhood
that:

(1) The Agreenent was violated when Section Foreman
D. S. Devault was not pernitted to performovertine service on his
assigned section territory (Section 102) on June 24 and 25, 1976
and the Carrier instead used Foreman B, C. Hindman for such service
/Systen File i-25 (33)/E-349- 11 E=349/.

(2) As a consequence of the aforesaid violation, the
Carrier shall now pay Section Foreman D. 8. Devault the exact anount
of pay he woul d have received if he had been pernitted to perform
the work mentioned in Part (1) above, i.e., twelve and one-half (12%
hours (6230 p.m on June 24 to 7:00 a.m on June 25, 1976) at his
double time rate and the difference between double tinme and straight~
time rate for eight (8) hours beginuing at 7:00 a.m on June 25, 1976."

OPINION OF BOARD: In this dispute, we are confronted with two
basi ¢ although interrelated questions.

Firstly, was carrier obligated to give claimant preference
in making the contested assignnent?

Secondly, did carrier, under the unique and particul ar
circunstances of this case, act permssibly when it did not call
claimant to performthis assignnent?

Rule 30(F) requires that, "The senior available nen shal
be given preference in the assignment of overtime work on their
home section.”

It does not mandate work exclusivity, but does require
priority calling of the most senior available nen
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A review of the record indicates that claimnt was the
most senior available person in his home section and thus pursuant
to the agreenent, he should have been called. But an unusua
situation was present

Caimant was called to work on a serious derail nent near
Canden, Tennessee at approxi mately 5:30 AM on June 23, 1976
He worked continuously at that situs until 6:30 P.M on June 24,
1976 or a total of 37 consecutive hours.

Inasmuch as he was the nost senior employe avail able for
overtime work, carrier did not call himto assume the watchman's
assi gnnent because of his apparent physical exhaustion

Carrier is entrusted with a public responsibility to
provide and maintain a safe and orderly railroad system It had
just experienced a significant derailment. A strong presunption
existed that claimant was physically enervated. gad he continued
to work for the next 12% hours and then report to his regular
assignnent at 7:00 A'M on June 25, 1976, he woul d have remained
awake and working for approximately 58 hours.

This state of affairs was ill conducive to the parties’
mutual best interests, especially, where as here, a potential safety
probl em exi st ed.

Under these atypical circunstances, carrier did not act
impermissibly when it did not call claimant to performthe watch-
man' s assigmment,

His physical condition warranted this action.

gut, aside fromthis anomalous and mtigative situation,
Rule 30(F) must still be observed when overtine assignments affecting
covered employes ar e nade.

Ve will deny the claim
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FINDINGS:. The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this di spute
are respectively Carrier and Enployes within the neaning of the
Rai | way Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

AWAIRD

O ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:, !
Executive Secretary

Dated at Chicago, Illinois, this 15th day of June 1979.




