NATTONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 22431

THRD DIVISION Docket Number CL-22041

Davi d P. Twomey, Ref eree

Brot herhood of Railway, Airline and
Steam O erks, Freight Handlers,
Express and Station Employes
PARTI ES TO DI SPUTE:
(The Denver and Ri 0 Grande \\stern

( Railroad Company

STATEMENT OF cLAIM: Cl ai mof the SystemCommittee of the Brotherhood
(G1~-8389)t hat :

"(1) Carrier acted, and continues to act, in an illegal,
arbitrary capricious and unjust manner and they viol ated and continue
to violate the rules of the current Agreenent when they suspended
M. Edward T. Asche on March 5, 1976 and subsequent!|y di sm ssed him
fromservice of The Denver & Ri 0 Grande \\stern R.R, Conpany on
March 22, 1976 as a result of an investigation held on March 15, 1976.

2) Carrier shall now be required to conpensate M. Edward T.
Asche eight (8) hours' pay for each and every day that he is dismssed
and he shall now be restored to service with all rights and f)rivileges
uni npai red, begimming with March 5, 1976 and continuing until corrected.

(3) M. Edward T. Asche shall be conpensated for increased
cost of Health and Wl fare benefits paid by himor be made whol e for
any noney he was required to spend for medical services and other
benefits which otherw se would have been provided to M. Asche during
the period he is withheld from service."

OPI NI ON OF BOARD: The G aimant, M. Bdward T. Asche, was w thheld
fromservice on March 5 1976. Be was initially
served with a notice to attend a formal investigation on March 12,
1976, and this investigation was postponed until Mrch 15, 1976.

The purpose of the investigation was as follows:

" ..to develop facts and place responsibility, if any,
in connection with your refusal to comply with your
supervisor's instructions, specifically your refusal
to comply with M. Amen's i nstructions on Friday
afternoon, March 5, 1976."
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The investigation was held on March 15, 1976. By letter dated
March 22, 1976, from M. C T. Driesbach, Auditor of Expenditures,
the O aimant was notified that he was dismssed from the service
of the Carrier. On April 9, 1976, the Caimant was notified by
M. Driesbach that he was reinstated to service, effective

April 19, 1976, on a l|eniency basis.

The Organization contended on the property the follow ng
procedural points: 1) that the charges were not precise; 2) that
the General Rules and Notices Form 3017 was not part of the original
charge; 3) the prejudging of the case by the Rearing Cfficer in
the manner in which he called the witnesses and the prejudicial
questions asked of the Claimant; 4) the initial refusal of the
Hearing Officer to allow a summation; 5) the del etion of pertinent
testinmony fromthe transcript. The Organization contended on the
property-as t0 the nerits that the Carrier failed to prove its case.
The Organi zation contended on the property that M. Asche's rights
to representation were violated, as set forth in Article 24 of
the Agreement, the Railway Act (Tr-15) and the United States Suprene
Court rulings i N NLRB V. J, Weingarten, Inc,, 420 U. S. 251 (1975)
and Ga-t Workers v. Qual ity Manufacturing Co,, 420 U.S. 277 (1-975).
Al of these contentions are properly betore this Board. Al other
contentions, not being discussed on the property, are not properly
before this Board.

- The Carrier disagrees with all of the Organization
contentions.

our findings concerning the procedural contentions raised
by the Organization follow

Ve find that the charge was sufficiently precise to meet
the requirements of Rule 24(c). This Board has found on rranY occasi ons
that the charge need not contain the rules which Cainmant allegedly
violated, and in the instant case we can find no prejudicial error
in not setting forth a rule in the charge. W find no evidence of
prejudgment of the case by the Hearing Oficer; nor was it erroneous
to call the Caimnt as the first witness as was done in the cir-
cunstances of this particular record. The matter concerning M.
Ki ngsol ver's summation Was resol ved at the hearing with M. Kingsol ver
being given his right to make a vigorous and w de summation,
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on March 5 1976, the Caimant, M. Edward T. Asche, was
working as Voucher Cerk ExNPenditures inthe Carrier's Accounting
Department. After lunch, M. Carroll Beece, Assistant Accounting
Supervisor, told the Claimant that M. Alfred Amen, Accounting
Supervisor, wanted to see himin M. Drieshach's office to discuss
his work. Thereafter, M. Beece and M. Amen mat with M. Asche.

M. Beece testified as foll ows:

“Wll, we went in and M. Amen said | told you that |
wanted all those vouchers today and so all | got is one
blue and one red package. Wy haven't you got the rest
of thenf Mr, Asche said | have been closing and | said

| know you have been closing, but why haven't you got

the vouchers? Tomsaid he hadn't had the tinme. M. Anren
said you have been staring at the ceiling and you have
been tal king on theNPhone, you have had plenty of time to
get the vouchers. . Asche said, | want to see ny Union
Representative. M. Amen said you can talk to your Union
Representative all afternoon when we are through in here,
but we are not finished yet. \Wat were you thinking about?
Tomsaid | can't work with vouchers when | am thinking.

Al said what were you thinking about. M. Asche then
again said, | want ny Union Representative. M. Amen
said, you can see himwhen we are through with our dis-
cussion. Then Al turned to ne and said what is your
opinion, Carroll, and | said | wll have to go along with
you Al. At this time M. Asche got up and said he wanted
to see his Union Representative. M. Amen said, Tom
don't doit. If you leave this roomitis an act of

i nsubor di nati on and you can get your hat and go hone.

M. Asche said | don't see why it is an act of insubordina-
tion and Al said don't do it, but M. Asche went out and
started to talk to Bob Johnson.”

M. Asche testified:

"He /Mr, Reece/ cane to me right after lunch. He called
me into the office along with M. Al Aren. At this tine
the first question he asked was why | didn't have nore
vouchers ready. | replied that | was working on the close
out, as | was told by M. Carroll Beece and M. Al Anen,
because | was going on vacation on Mnday and woul d have
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"to be closed out today as they wanted the close out
conpl eted before ny vacation. The next question he
a?a|n asked why | didn't have more vouchers and that
iT I had tins to talk on the telephone and | ook out the

window | had time to do vouchers and there was another
thing said which | don't remenber now but | felt these
were serious accusations to me. Then | again requested

a Union Representative and whereas M. Al Amen refused
again saying not until he was through. He then went on
to tell ne that ny work was very poor. At this point
| told him that it was going too far and | agai n requested
a Union Representative. He denied this saying it would
be insubordination. Inturn | told himthat | was just
going out of the office to get a Union Representative
and woul d cone back and that | was not going any further

than his office."
M. Asche further testified:

"Q M. Amen testified that twice he asked you not to |eave
the roomand said he meant it. \Wat was your reply to
M. Amen?

A. | just told himthat | felt | needed a representative

Q And you did get up and | eave the roon?

A | left the roomas | felt the accusations were going too
far and | had no defense against two wtnesses against ne."

VW find that Rule 24 does not support the Organization's
contention that this Rule was violated when the two Carrier Oficials
refused to allow M. Asche |eave fromthe meeting being held in
M. Drieshach's office to obtain a union representative. Rule 24
does not entitle an employe to have a representative present at a
nmeeting with supervisors under the circunstances related by the
d ai nant above.

In NLRB V. J, Weingarten TIng_.fthe United States Suprene
Court found that the enployer had violated Section 8(a)(l) of the
National |abor Relations Act by denying an employe®s request that
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her union representative be present at an investigatory interview
where the employe reasonably believed the interviewnight result

in disciplinary action. The Court approved the National Labor

Rel ations Board's construction of Section 7 of the National Labor
Rel ations Act, since action of an employe seeking assistance of
union representation in confrontation with an enployer clearly falls
within the literal wording of Section 7 of the NLFA that enployes
have the right to engage In

". ..concerted act Ivities for...mtualaid or
protection...”

That this Supreme Court decision contains a cogent rationale for
the right of employes t0 have union representatives where the
employe reasonably believes the investigation will result in
disciplinary action is not chall enged. However, the Weingarten
decision is an interpretation of the National Labor Relafions Act
not the Railway Labor Act. The statutory |anguage on which the
Weingarten deci Sion i S based does not exist in the Railway Labor
Act. This Board's authority extends to disputes ",,,growing OUt

of grievances or out of the interpretation or application o
agreenents concerning rates of pay, rules, or working conditions..."
See Section 3, First (i) of the Railway Labor Act. V& are conpelled
to find that the holding of the Weingarten deci sion is inapplicable
to the instant case.

W find that the Carrier has proven its case of insubordina-
tionin the instant matter. The anount of discipline is not an
issue before us. W must deny this claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the
Rai | way Labor Act, as approved June 21, 1934,
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That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That t he Agr eement was not violated,

AWARD

C aim deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: M

Executive Secretary

Date&at Chicago, Illinois, this 15th day of June 1979.




