NATI ONALRATLROAD ADJUSTMENT BOARD
Award Nunber 22434
THIRD DI VI SI ON Docket Number MWV 22329

Abraham Wi ss, Referee

(Brotherhood of Mintenance of \Wy Employes
PARTIES TO DISPUTE: ( _
(I1linois Central Qulf Railroad

STATEMENT OF clAiM: "Claimof the SystemcCommittee Of the Brotherhood
that:

(1) The suspension of Mchine Operator L. W Jones for a
period of six nonths was without just and sufficient cause and wholly
di sproportionate to the offense wth which he was charged (System
Fil e La-149-T- 76/ 134-296- 233 Spl. Case No. 1064 Mofw).

(2) The claimant's record be cleared of the charge and ha
shal| be paid for all time |ost since Cctober 1, 1976 (including
overtine).

OPI NI ON_OF BQOABD: The claimant, while on his way to work on the
norning of July 2, 1976, was arrested for

possession of marijuana. The claimant pleaded guilty in crimnal
court and received a fine. The Carrier scheduled an investigation

and the letter of charge reads:

"Please be present in ny office at 10:00 A M,
Thursday, Septenmber 23, 1976, in order to continue
investigation of July 16, 1976, to determne the
facts and your responsibility, if any, im connection
with your allegedly having been arrested on the
early morning Of July 2, 1976, in the vicinity of
Conzal es, La., and charged with possession Of

mari juana.

"™our personal record will be reviewed at this
I nvestigation.

"You may bring representative and w tnesses in your
behalf if you so desire.”

"Yours truly,

"R, |i. Peak
/s/ "Division Engineer"
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The facts as brought out at the investigation showed that
the claimant while on the way to work stopped to nap a short time
at an unattended service station as he was early for work. The
clai mant was approached by |aw officers who requested to see his
driver's license. Wile claimant was |ooking for his license, the
of ficers discovered a small quantity of marijuana

Subsequent to the investigation the Carrier-sent the
claimant the following letter

"Investigation originally started July 16, 1976,
suspended at your request, and resumed Septenber 23,
1976, r-led that you had been guilty of violation
of Rule G of the Rules for the Maintenance of Wy
and Structures in thet you had narijuana in your
possessi on while on your way to Work on the Norning
of July 2, 1976.

"For this violation, you are suspended fromthe
service of the conpany for six nonths starting
Cct ober 1, 1976.

"Copy of investigation is attached for your
information." (Emphasis ‘added)

Rul e G reads

"I ntoxi cants. Narcotics and Drugs

"The use of intoxicants or narcotics by enployees
subject to duty, or their possession or use While
on duty, is prohibited and will be considered an
extrenely serious offense which will normally
subject the offender to dismssal."

_ Rule G's clear and unanbi guous and the evidence does not
show in any degree that the clai mant was using marijuana while subj ect

to duty or that he was in possession of marijuana while on duty.
The clai mant was not on duty as the letter of diSCTPITNe recognized,
but on his way to work. For this reason the claimnust be sustained
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I n making this decision, wedo not intend tooverturnor
di m ni sh the precedential effect of other Awards uPhoIding Carrier's
right to discipline employes for off-duty rule violations, particularly
arrest for marijuana. Recent Third Division Award 21825 is one
example, That case also involved discipline admnistered to an
employe arrested while off duty for possession of marijuana. However
the instant case i S distinguishable from Award 21825 and ot her cases
involving off duty violations such as marijuana possession. The
charge in Award 21825 was notRule G but a grohibitionagainst_
m sconduct, including arrest. In Award 21825 the Board upheld dis-
mssal for an employe who violated the fol | owi ng Rule:

"The conduct of any enployee |eading to conviction of
any m sdeneanor involving nmoral turpitude (including
"without limtation, the unlawful use, possession
transportation or distribution of narcotics or
dangerous drugs) or of any felony is prohibited."

Al so see Award 21228 to the same effect.

Carriers certainly have the right to promulgate such rul es
for discipline. Msconduct rules of this kind are common in the'
industry. This Carrier may even have such a rul e promulgated, and
had this Carrier invoked it, the Board could well have come to a
different conclusion than the one expressed supra.

But in the instant situation, the Carrier chose to discipline
the claimant for violating a very specific rule = Rule G = which had
no relevance or application to the factual circunmstances of the
situation involving this claimant. Nordid Carrier argue that the
actions of the claimant destroyed confidence in his basic integrity,
sel f-control, or judgnent.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute

are respectively Carrier and Empioyes Wi thin the nmeaning of the
Rai [ way Labor Act, as approved June 21, 1934,
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein, and

That the Agreenment was viol ated.

AWARD

C ai m sustai ned,

NATIONAL RAILROAD ADJUSTMENTBOABD

By Order of Third Division
ATTEST 4_4/_224@
ecutive Secretary

Dated at Chicago, Illinois, this 15th day of June 1979.




