RATI ONAL RAI LROAD aBJUSTMENT BCARD
Award Number 22437
THRD DIVISION Docket Number CL-22300

Loui s Yagoda, Referee

(Brotherhood of Railway, Airline and
( Steanship Cerks, Freight Handlers,
( Exoress and St ation Employes

PARTI ES TO DI SPUTE: (
(Il1inois Central Gulf Railroad Conpany

STATEMENT OF CLAIM  daimof the SystemcCommittee of the Brotherhood
(GL=8462)t hat :

' (a) Carrier violated the Agreement at Louisville, Kentucky
when it established Position No. 108 with starting tine other than
specified in BRAC Rule 29 (a).

(b) Gaimwas filed in favor of Clainmants W B. Newt on,
D. M Blake, J. A Bishop, F. M McAdams, D. L. Thielemann, and/or
their successors for various dates that violation occurs in the
amount of $7.86 per hour for two (2) hours per day, each claimant.

(e) Continuing claimdates and successor claimnts to be
ascertained by joint check of payroll records.

CPI NI ON OF BOARD: At the time of the actions which led to the
instant clains, Carrier maintained t W0 Separate
staffs of clerks on the sane floor of a building at Louisville, Ky.
Organi zation maintains that although segregated both are in the
same ph)ési' cal office; Carrier states that they are "at opposite ends
of the building" on the same floor. Althou?h the parties treat
their respective characterizations as significantly favoring them
oppositely, we find no way fromthe record to determne which is
correct. It also appears to us that one statement need not exclude
the other and we do not believe that this is the dispositive element
in this controversy.

One of these clerks' groupings is that of the "Freight
Ofice," the other, the "Yard Ofice." For many years, goi nﬁ back
toatim when it was located in a separate structure fromthe
Freight Office in a different part of the city and continuing after
they nmoved into one building wth the Freight clerks, from 1970,
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the Yard Ofice clerks worked eight hours 8er shift in a continuous
operation with three shifts changing at 7:00 a.m, 3:00 p.m and
11300 p. m, pursuant to mule 28(a) supplemented with rest day fill-ins
to conplete the ?-day week.

During all of this period, the Freight Ofice clerks worked
on a single shift, Mnday to Friday, 8:00 a.m to 5:00 p.m, wth
unpai d lunch recess between noon and 1:00 p.m

On March 4, 1975 Carrier issued a notice abolishing Uility
Clerk Position No. 108 which had been occupied on a Thursday through
Mnday workweek, 3:00 p.m to 11:00 p.m as 'part of the continuous
oEeration of the Yard Ofice clerks group. Relief Position R-2 for
t hat (sjhift was al so abolished by the same announcenent, effective
same date.

At the same time, by the same announcenent, Carrier also
established effective the sane date, a new position of "IBM Cerk
No. 198" to work #m the Freight Ofice with assigned hours of noon to
8:00 p.m, with certain stated duties and "other clerical duties as
assi gned. "

Carrier states = and is not probatively chall enged thereon =
that this nove was due to a paucity of work for Position No. 108
anong Yard Office duties and for the nmore efficient utilization of
an additional positioninthe Freight Ofice functional grouping.

The parties are in disagreement concerning the extent to
whi ch the incunbents in the new position (counting the relief days
claimants and extras) have been and are doing Yard Office work while
enpl oyed i n the purported Frei ght Office groupi ng. Organization
contends that the purported abolishnment of one position and the
establ i shment of another does not have functional reality inasmuci
as the holder of the new position is doing work largely 1ndistinguish-
able fromthat normally and appropriately assigned to the continuous
operation Yard Ofice employes,

_ Because of this, Organization contends that those assigned
in the new positions should be regarded as covered by Rule 29(a).
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Rule 29 states:

STARTING T| ME

(a) Were work is perfornmed covering the
twenty-four hour period, the startingtime of each
shift will be between 6:00 a.m and 8:00 a.m,

2:00 p.m and 4:00 p.m, and 10:00 p. m and
© Midnight,

(b) Wherever possible consistent with
Ser Vi Cerequirements, the parties wll cooperate
to minimze the nunber of assi gnment s begi nni ng
or ending between Mdnight and 6:00 a. m

In Organization's view, Carr|er's Loui sville, Kentucky
clerical operations are at a | ocation "where work is perfor nmed covering
the twenty-four hour period" and the work of the 'mew™ Position
No. 108 i's of the type and nature perforned on a twenty-four hour
basis by the three shifts at such | ocation. Af)proprl ate remedy is
regar ded as payment of time and one-half rate of pay for the two.
hours of 'noon until 2:00 p.m, the latter the regular starting
time of the second shift' in accordance with Rule 33(a) which
provi des premumpay at that rate for "servi ce perf ormed in advance
of , but continuous with, regular work period.'

Carrier concedes that some part of the day's work of the
new Position No. 108 in the Freight O fice Was spent on functions of
a kind done by Yard Office enployes ~ at first, the first'3 hours of
the last half of the shift, then all of the last 4 hours. It
concedes, too, that there has al ways been some contact with and
i nvol vement in Yard Office work by Freight O fice enpl oyes, but
because of this, regards the subject situation as no different from
that which was al ways recogni zed and accepted by the parties.

But it contends that there has been and continues to be a basic

and predominant difference in functional character between t he two
groups'. To this mst be added the established fact that Yard Office
clerks' work has an around-the-cl ock operational identity, governed
by the starting tine |imtations inposed for such by Rule 29(a),
distinct fromthe Freight Cerks' conventional daily operation.




Avard Nuder 22437 Page 4
Docket Number Cl=2Z300

In Carrier's view, to prevail in this claim Oganization
woul d have to showthat Freight Office work i S the same cl ass of
wor k dome by employes Who relieve each other on a continuous basis.
It regards as contrary to such joint grouping the sinple fact that
Freight Ofice jobs, as a class of work, are not continuous, imasmuch
as they are not relieved on second or third shifts,

AS an example Of t he parties' mutual recognition of t he
di stinction between the two groupings, Carrier includes inits
exhibits a showing of a position of Assistant gate Cerk advertised
three separate times With a starting tine for Freight Ofice clerk
whi ch woul d not have been proper if that office were subject to
Rule 29(a), in line W th Organization’s present position, bnt no
protest was received. (Oxganization responds that this was a
vol untary exception granted on the basis of its being an "isolated

case".)

Finally, confronting the fact that the Positi on in question
enconpasses, for part of its workday, some work of a kind that is
done by the ecomtimuous operation Yard Office, in addition to the
Freight Ofice kind not subject to Rule 29(a), Carrier contends that
the fact that at each day's starting time of the position, the work
performed is freight work, should be controlling in removing the
wor k from govermamce by Rule 29(a). Yard work is begun at 3:00 p.m;
saidtime falls within t he permissible starting t | MES allowed i N

29(a).

In the face of the clear distinctive character recogni zed
wer many years by both parties = both at separate | ocations as
well as at the same | ocation - the Board has not been shown any
persuasive reason why an employe working i N t he group that is and
al ways has been operated on a requl ar daily workday basis, should
Nnow have ome Of its staff members treated as i f he were in .another
group = one that works on an around-the-cl ockbasis.

The fact that the continuous operation Yard Office crew
has been di m nished by one and the daily operation Freight Ofice
crew has had one added to it,does not alter the separateness of
these operations or cause Rule 29(a) to be applicable to the latter.
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The fact that the new Freight Office position does some work of a
Yard Ofice nature does not cause the new Freight Office employe
who works on a daily basis to become subject to a rule that apﬁlies
to round-the-cl ock shift employes, especially in view of the show ng
here that there has always been some overlap of functions and a
general scope rule that does not refine clerical functions into

di stinctions between the two groupings.

W\ presunme an inference is sought to be nade here that
there has been some mamipulation by management to avoi d conformance
with 29(a). But, so far as we can determne fromthe record, the
decision for the re-shuffling of these two positions was a
permssible and legitimte exercise of managerial judgnent based
on genui ne buai nass needs and not a bad faith maneuver to deprive
any employe of benefits.

FINDINGS; The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Enployes within the neaning of the
Rai [ way Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.
AW A RD

C ains deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 15th day of June 1979.




