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(Jack L. Spani
PARTIES TODISWTR: (

(Burlington Northern Inc.

STAT= OF CIAM: "After properly filing my name in sccordance w$th Rule 9,
in 1977, I am still waiting to be called back as of Sept.

15, 1978. Since the first of-1978 union men lower in seniorty (sic) have been
hired. When 1 found out other men were working, I promptly contacted R. C.
Crotty, eesident of Brotherhood of Maintenance of Way Bnployees. I stat& that
I was entitled to back pay for the time I was not working. The union submitted
a claim with Rurlington Nothern (sic) for back pay on August 15, 1978. As of
September 15, 1978 I have not been informed of any further action being taken
by the union or the railroad."

OPINIONOFRQARD: Claimant was eatployed,as  a section laborer on March 30,
1977. On September 5, 1977, Claimant ~88 laid off account

reduction in force. Claimant contends that he filed proper notice under Rule 9
of the Far-tier* Agreement to retain seniority and advise of recall wben the
forces would be increased. In mid 1.978, Claimant learned that forces had been
increased and a claim submitted to Carrier account their failure to recall
Claimant to service in accordance with his seniority standing. The iwitant cl6iim was
filed with the Board September 15, 1978 seeking back pay from June 21, 1978
until the cleim Is settled. There is no request for reinstatement of seniority
by Claimant. On the other hand, Carrier in response to claim filed on the
property covering said violation declined claim account Claimant's failure to
file name and address as required by Rule 9 of the Parties' Agreement. Carrier
f\uther contends that certain procedural and jurisdictional errors appear in
the instant claim, including Claimant's premature filing of this claim with the
Third Mvision, while the claim instituted on the property was still being
progressed in accordance with provisions of the Parties' Agreement.

It is quite obvious from a review of the instant claim that on the
date thf%t Notice of Intention was filed with this Division, the primary claim
was in the appeal stage of handling on the property and the instant clain 88 66t
forth has not met the requirements of Section 3, First (i) of the Railway labor
Act, Circular No. 1 of the National Railroad Adjustment Board, nor Rule 42 of
the Parties' Agreement.

Given the undisputed fact that these requirements have not been fulfilled
in this Claim, we have no choice but to dismiss tbe claim for lack of jurisdic-
tion.
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FINDINGS  : The Third Division of the Adjustwat Board, after
to this dispute due natice of hearing therean am3

record and all the -evidence, finds and hol&x

That, the Carrier and anplop involxed in this dispute 6re respectively
Carrier and aployewithinthe meaning titta.RaiL=s%y  Bar AC%, a~-a
June 21, 1934;

That the claim was not progressed on the property as required g$ the
Railway Labor Act, snd that this Division of the Adjmt Romrd dam6 .ti
have jurisdiction to decide the dispzte ~iwalvcd hezein an its meritb;

That hearing thereon has been held snd concludedz; aud

That the claim is barred.

A WA R D

Claim dismissed.

NATIox?ALRAIIFxxD~RauID
By Order of the Third Mvision

ATTEST :
Rxecutive Secretary

mted 8t ChiCSgO,  IlLillOi6, this 15th day of June 1979.
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'Ih6S6prinCiple6  ar6 ~apPliCSb~etd6y  inthis c66e.
see al6oTMrdDitiionAIstdDo6. 2058.l. (FrMden), 19556 (Lieberman),
18476 (wmer) ssnongothers. Tbe opinion6 upnesed iaSecondDivi6ion
Arardpo. 6628areeqw~y 6ppropriatetothef6&6ituationint.hi6
ca6e. rch- me- rind:

%ince it is well nigh impossible to a6certaiu
claimat's subjective state of mind at the
moment be wrote out his resignation, we must
make a det66miastionoftbe  issue at hand fxwn
fscts e&sting at th8ttime. The fact that
&.&2bTSlX@e6t6d  l-66igZl8tiondo66 mt6slmUlt
to coercion, nor &es the alternative of eitha
f6.ci.ng she&uingorr66iguing.  l'h6OI?ganization
mstcom6 forwardwith sufficient evidence from
whichwe couldconcludethat  an individual of
mrmsl sensibilities would fesl compelled to
resign due to coercion or intimid8tion  by a
Carrla officer. We do not feel the Organiza-
tionh86 6u6t6inedthi6burden  fmpo6edtlpon.
it. Claimantbimself  statedthathe 'assumed'
he could havebeen fired; thatMr.Becker
'implied' thathewouldbe  fired;andthat he
wrote out his reeignation feeling hehad no
altan8tive. Such doe6 not constitute coaclon,
bress, or FntimiddSon on the part of a Cmrier
officer. Ratha, it. COrUStitUt.e6 mi6aprehen6ian (sic)
of the facts on claimnt's behalf for which he must
be-the con6eqwnce6.

'%or did Cmrier violate Rule 3 (Discipline)  in
mt holding 8 bearing relative to this i66ue.
ThatRul6gmmantee6that8n5ployecwillnot
be di6ciplinedor  di6chargedwithout finztbeing
givenahearing. It is inapplicable her&n as
we are not faced xitb a discipline or discharge
but with aresiguation."

Petitioner  in this case has failed to meet the burden of
proof that clfdmnt's resignation wa6 secured through coercion or duress.
‘Phere is na basis upon which to find a violation of any of the Rules of
the contmalling Agreemmt. Ea~voluzrtarilytenninatedhi6employm6nt
with the Carrier, all of claimant's rights under the collective Agreusent
were tenaiosted. Accordingly,thi6 claimmustbe denied.
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FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing there-

ou, and upon the whole record and all the evidence, finds and holds:

That the Carrier and the Employes involved in this dis-
pute are respectively Carrier and Employes within the meaning of the
Railway Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdic-
tion over the dispute involved herein; and

l%atttbe Agreement was not violated.

A W A R D

claim denied.

ATTEST:

NATIONAL PuUI.ROADAJJ.T~JS~NERT  BOARD
Bv Order of Third Division

4 Dated at Chicago, Illinois, this 29th day of June 1979.


