NATIONAL RATIROAD ADJUSTMENT ROARD
Award Number 22LbLk
THIRD DIVISION Docket Fumber CL-22327

Joseph A Sickles, Referee

(Brotherhood of Railway, Airlipe and
( Steamship Clerks, Freight Handlers,
( &press and Stati on Employes
PARTIES TO DISFUTE: (
(Rortolk and st ern Railway Company

STATEMERT OF CLAIM Claim of the Systemcommittee Of the Brotherhood
(6L-8515)t hat :

1. Carrier violated, and continue6 to violate, t he agreement
between the parties, when, on January 4, 1977, J. A Gobbell was
arbitrarily released fromposition of Chief Gerk and her reguest for a
hearing to determine t he cause of such action was deni ed.

2. Carrier shall pay Ms. Gobbell the difference in rate of
Chi ef Clerkand other positions held fromJanuary 5,1977 and unti |
such tinme asshe is returned to the Chief Cerk position or until such
time as t he agreement 38 conplied with and she is gi ven t he hearing
requested per Rule 28,

OPINICON OF BOARD: This Cleimant had been assigned to the Chief Clerk
position at Carrier's Tol edo Perminal;whi ch

posi tion was excepted fromcertanof the reles of the applicable
agreenent; includi ng t he Promotion, Assigmentand Di spl acenent Rule,
However, the position was not _excepted fromthe provisions of Rule 28-
Unjust Treatnent.

The Caimant was relieved fromthe Chief Cerk position on
January &%, 1977, and thereafter, she requested a hearing under Rul e 28,
Carrier denied the requeast on the basis that:

"Rule 28provides for right of investigation
for grievances. ..otherwise than covered by
these rules... Since you were rel eased on
January 4,197T in accordance with Rul e 26,
your request is denied."

~The applicability of Rule 28to situations of this type has
been considered and decided on this same property between these same
parties. Award No., 280f Public Law Board No. 1790 rul ed:
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"Rules 10 and 28 are not in conflict.® % agree with that concl usion,
and in this case,we find no conflict betveen Rul es 26 and 28.Thus,
it would seemthat on this property, the Agreement relative to the

employe's ri ght t0 a hearing under Rule 28 is- or should be -put to

rest.
However, inasmich as the position here involved wag an
excepted position as described by Rule 26and Carrier therefore

retainedt he right of appoi ntnent and removal, we wili not award the
allowance [ equested in Part 2 of the Statement of Claim

FINDIRGS: The Third Division of the Adjustment Board, upon the whole

record andall the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes |nvolved in this dispute
are respectively Carrier and Employes within t he meaning of the Railway
Labor Act, as approved June 21, 1934;

i That this Division of the Adjustnent Board has jurisdiction
over the dispute involved hereins and

That the Agreenent wasviolated.

A WA BD

Claim Ko, 1 sustained,
Claim Ho. 2 deni ed.

RATIONAL RAl LROAD ADJUSTMERT BOARD
By O der of Third Division

ATTEST: ¢ ;
Executive Secretary

Dated at Chicago, Illinois, this  29th day of June 1979,




