NATIONAL RAILRCAD ADJUSTMENT BOARD
Anar d Number 22456

THIRD DI VI SI ON Docket Number MW=22526
Paul C. Carter, Referee

(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DISPUTE: (
(The Denver and Ri 0 Grande Vst ern Rai | road Company

STATEMENT OF clAM: "Caimof the SystemCommittee of the Brotherhood
_that:

. (1) The dismssal of Section Laborer J. T. Trejo was without
just or sufficient cause and based on unproven and disproven charges
(Syst emFi | eDp=20-77/1=13=77),

(2) The claimant shall be restored to sexvice With all

seniority and benefits unimpaired and with pay for all wage | oss
suffered, all in conformance W t h Agreement Rule 28(d)."

OPINION OF BOARD: The record shows that claimnt was |ast enpl oyed

by Carrier as a section |aborer on Maxeh 2, 1976.
He was originally enployed on March 27, 1973, with several resignations
and re~employment i N the i nterimfromMarch, 1973, to March, 1976.

On l\/h?/ 5, 1977, claimant was injured when a spike he was
oing to drive flew when struck and hit his [eft shin. ~On My 13,
%977, he was agai n injured when he rel eased the handle on a tie-

down device, which hit himand bruised his left side.
On May 17, 1977, witten notice was given to clai mant:

_"Pormalinvestigati onw || be held¥in conference

room, Hel per Depot, Utah, Friday, May 20, 1977, at

11: 00 A.M., to determne facts and place responsibility,
if any, im connection with your allegedly being careless
of the safety of yourself and others and al | egedly
failing to exercise care in avoiding injuries to
yourself and others after having sustained alleged
personal injuries on My 5, 1977 and May 13, 1977."
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Formal investigation was held as schedul ed. Claimant was

gresent and participated in t he investigation, and Was represented

y the [ocal Chairman ofthe petitioning Organization, During the

i nvestigation no exceptions were taken by clai mant or his representa-
tive as to the charge or the mammer in which the investigation was
conducted. At the comclusion Of the investigation claimant's
representative stated that the hearing "has bean held in accordance
with the current agreenent."”

On May 25, 1977, claimant was notified of his dism ssal
from service.

In the appeal on the property the General Chairman asserted
that additional charges were preferred after the investigation started,
in violation of the Agreement. In the submission to this Board the
Employes continue this assertion, and also contend that the charge
di d not contain the Specificity required to permit the cl ai mant
and/or his representative to prepare a defense.

It is well settled b% case-law of this Board that if
objections are to be taken to the notice of charge, the tineliness
of the investigation, or the mammer in which the investigation is

conducted,” such sbjections must be rai sed during the course of the
investigation or they are considered to have been waived. Anards

14444, 16121, 16678, 22325, among ot hers.

As to the merits of the dispute, Carrier'sOperating Rule
802 reads:

"Employes who are carel ess of the saf etg of
themselves Or others, or guilty of acts of dis-

| oyal ty, dishonesty, desertion, intenperance,
immorality, insubordination, incompetency, willful
neglect of duty, inexcusable violation of the
rules, making false reports or statements or

conceal ing facts concerning matters under investiga-
tion will be subject to dismssal."

Saf ety Rule "K" reads:

"An employe Who i s carel ess of his own Safety
or that of others will not be allowed t0 renain
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"in the service. Employes must not rely sol el y upon
the careful ness of others, but must protect them
sel ves when their own Safety is involved."

The above rules indicate cl_earlg that an employe carel ess
of his owm safety or that of others will be subject to dismssal.

Substantial evidence was presented in the investigation
conducted on Wy 20, 1977, to show that claimant's injuries on
My 5 ad May 13, 1977, resulted fromhis own carel essness, which,
together with his record since tast enployed, justified the Carrier's
deci sion to dismiss hi mfromservice. There is no proper basis for
this Board to disturb the discipline adm nistered.

FINDINGS: The Third Division of the Adjustnent Beaxd, upon the whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes Wi thin the nmeaning of the
Rai [ way Labor Act, as approwed June 21, 1934;

That this-Division of the Adjustnent Boeard has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

AWARD

C ai m deni ed.

¢ NATIONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
mw@ﬂ@@
ecutive Secretary

Dated at Chicago, Illinois, this 31st day of Jaly 1979.




