NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 22457
TH RD DIVI SI ON Docket Numbex CL- 22530

Paul C. Carter, Referee

(Brotherhood of Railway, Airline and
( St-hip Oerks, Freight Handlers,
( Express and Station Employes

PARTIES TO DISPUTE: (

(Western Rai | road Associ ation

STATEMENT OF CLAIM; Claim of t he System Committee Of t be Brot ber bood
(GL-8593)t hat :

(a) The Association violated the current worki ng agreement
by dismssing M. Joseph Se- at the close of business, April 1, 1977,
on alleged charges of violation of compamy rules, which were not
proven, and that tbe decision to have himtermnated was unwarranted,
unjust, arbitrary and an abuse of discretion.

(b) The Association shall clear his record of disnissal
and he shall be restored to service with full seniority and all rights
uni npai red, and be conpensated for all wages |ost.

OPINION OF BOARD: During the afternoon of March 17, 1977, clai mant,
enpl oyed as a junior mail clerk, appeared to

other employes and to supervisory personnel to be in an abnormal
condition, aS a result of which he was charged on March 21, 1977: .

"(1) You were under the influence of am intoxicant,
narcotic or drug while on duty and on company
prem ses;

"(2) Failure to protect your assignment and to
perform the duties of your Position No. 136
during the afternoon of Thursday, March 17,
1977;

"(3) Disrupting the business operation of the
Deﬁartmant of Serwices and Supplies by your
behavi or during the afternoon of Thursday,
March 17, 1977."
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I nvestigation hearing of the charges was conducted om
March 24, 1977, at which claimant was present and represented by
three representatives. On April 1, 1977, claimant was notified
that as there was substantial and credible evidence presented at
the investigati on showing that on the afternoon of March 17, 1977,
he was guilty of parts (1) and (2) of the charge, in violation of
West ern Rai | road Associ ation rul es and regulations, and in view of
the substanti at ed charges, and claimant's less than satisfactory
record. during the SiXx months that he had been enpl oyed, his
servi ces were bei ng terminated at the cl ose of business, April 1,
1977.

~ .The Board has careful | y reviewed t he rather | engt hy
inmvestigation hearing transcript and finds that the investigation
was £air ad inpartial, and, further, thattherewas substanti al
evi dence t o support the char ges upon which claimant was di sm ssed,

. The contention of the Organization that cl ai mant was
suffering frem Serum Hepatitis, whichresultedin his abnormal
actions during the afternoon of March 17, 1977, is not persuasive.
Such contention appears to be based on letters received froma
medical doctor and presented to the Carrier |ong after the investiga-
tion was closed, The Carrier points out that elaimant reported for
Work in-a mormal-econdition on March 18, 1977, and that be partici pated
in the investigation hearing on March 24, which |asted al nost an
entire day, amd did not display any of the synptoms attributed .to
one suffering £rom Serum Hepatitis. Further, we do not find
substantial evidence that clainmant's actions on March 17, resul ted
frombeing treated for "crohn's Di sease.”

The principle is well established that this Board shoul d

not substitute its judgnent for that of the Carrier where it has
produced substantial evidence that the offense charged was committed,

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier and the Employes i nvol ved in this dispute
are respectively Carri er and Employes within the meaning of the
Rai | way Labor Act, as apprwed June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
wer the dispute involved herein; and

That t he Agreement was not violated,

AWARD

C ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

mn_éé/_ﬂdég«
Executive Secretary

Dated at Chicago, Illinois, this 31st day of July 1979.




