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Abraham Weiss, Referee

(Brotherhood of Railway, Airline and
( St-hip Clerks, Freight Iladlers,
( Express and Station Employes

PARTIES TODISPUTg: (
(Bangor and Aroostook Railroad Compaoy

STATEWEM  OF CLPIM: Claim of the System Comittee of the Brotherhood
(~L41.88) that:

1. Carrier violated the National Vacation Agreement,
specifically Section 3, and its application in Carrier's General
Office, in refusing to allow Claimant Dmald Breen, bead Clerk,
Bangor and Aroostook Railroad Company, Northern Wafne Junction Park,
RR 2, Bangor, Maine, one (1) week's vacation on his Anniversary Date.

2. Clafmsnt Donald Breen shall now be compensated an
additioual  five (5) days' pay for the week of August 6th through the
12th, 1976.

OPINION OF BMRD: Petitioner alleges that Carrier was in violation
of Article 3 of the National Nonoperating Vacation

Agreement of December 17, 1941 by refusing, in 1976, to grant Claimapt,
a clerical employe in its Accounting Department, an additional week's
vacation based on Claimant's anniversary date rather than on the
basis of calendar year service. Article 3 reads:

"The terms of this Agreement shall not be construed
to deprive any employe of such additional vacation
days as he may be entitled to receive under any
existing rule, understanding or custom which
additional vacation days shall be accorded under
and in accordance with the terms of such exist-
rule, understanding or custom:

Petitioner argues that for many years, the Accounting Dapart-
ment, in which Claimant was employed, based vacation antitlesmnt on
an employe's anniversary date. Accordingly, it reasons, the Carrier's
policy for so long a period of time constituted a "custom" which
Article 3 was designed to preseme. Petitioner adds that Carrier has
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at no time denied the existence of such custom or practice but thWz
in 1973 Carrier unilaterally changed the practice from alloting
vacations in the Accounting Department from an employe's anniverBa!y
date to a calendar year basis.

In the handling of the claimonthe property, thagmployaa
cited Third Division Award 16688 (Dugan) which reads in pertinent
part as follows:

.~'~.
‘There is no question that by past practice Carrier
has used the Anniversary Date of an Employe's
employment as the basis for c-ting an employe's
qualification for vacation time during the first
three years of said employe's employment. And in
fact, Carrier allowed eLght employes vacationtime
based on their 'Anniversary Date' of 15 years service
-with the Company. (Carrier attempts to excuse the
allotment of these 15 days vacation time to said
d.ghtemployes  on the grounds that this was done
without the knowledge or sanction of Carrier's
Director of Personnal, even though sir of said
eight:employes  were allocated said vacation time
in 1962 and 1963).

"Therefore, we are of the opinion that by past
practice Carrier has used the 'Armiversary Date'
for computing an employe's vacation allowance and
Article 3 of the 1941 National Vacation Agreement
as amended preserves this custom. Thus, Claimant
is in this instance entitled to the additional five
days vacation pay claimed.

"In view of the foregoing, the claim will be
sustained."

.
Carrier's position in denying the claim is that the 1941

National Nonoperating Vacation Agreement restricts qualifying periods
to each calendar year for establishing vacation eligibility aad that
Claimant "did not have sufficient qualifying years of continua
service and compensated service as of January 1, 1976"; that no
agreement existed on the property before 1941; that neither the
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first (1945) agreement oa the property nor the subsequent (1949)
agreement contained any exceptions to the vacation qualifications
set forth in the National Vacation Agreement; that the Accounting
Department (and no other), by mistake, applied the vacation qualifica-
tion criteria of the National Operating Vacation Agreement, which are
based on "service years" rather than calendar years in determining
the length of an ewploye's vacation; and that paragraph l(d) of
Addeuduw #4, synthesis of,the National Vacation Agreement between
the parties, provided that:

"Effective with the.calendar year 1973, an annual
vacation of twenty (20) consecutive work days with
pay will be granted to each em@oyee covered by
this Agreement who renders compensated service on
not less thau one hundred (100) days during the
preceding calendar year and who has twenty (20) or
me years of continuous service andwho,during
such period of coutinuous sezvice renders compensated
service on not less than one hundred (100) days
(133 days iu the years 1950-1959 inclusive, 151
days in 1949 and 160 days in each of such years prior
to 1949) in each of twenty (20) of such years, not
necessarily consecutive."

Carrier also asserts that Referee Worse's interpretatim  of
the National Nonoperating Vacation Agreement rules, insofar as they
preserve existing custom8 (or practices) was based on practices in
effect prior to December 17, 1941, whereas the Accounting Dapar-t's
Datationof that'bgreement  took place subsequent to 1941.
Eence, Carrier states, Paferee Morse's interpretation is not applicable
to the instant claim. Woreover, Carrier adds, the instant case is
distiaguishable from the situation covered by Award 16688, relied upon
by Petitioner, inasmuch as iu that case, there was an existing
Agreement (and vacation practices) in effect prior to the 1941 National
Vacation Agreement.

We agree with Petitioner's assertion that Article 3 of the
1941 National Vacation Agreement was designed to preserve existing
customs or practices presumably more favorable then those prwided in
the 1941 vacation agreement. Artjcle 3 refers to an "existing rule,
understanding or custom" (underlining added) which is to preserve for
employes affected "additional vacation days" beyond that provided for
in the 1941 National Vacation Agreement.
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The question before us-is whether there was, on thfa
property, a "existing Lvacationn rule, understanding or custom" to
be preserved in accordance with Article 3. On this point; Pat-
has failed to bear the burden of proof. The record isbarren of.any
evidence that a vacation plan or policy was in effect for employea
of the Accountfug Department prior to the effective date of the 1%
National Vacation Agreement, or if there were such a plan or policy,
whether vacations were based on service (anniversary) years or
calendar years.

Carrier's statement in its Ex Parte Submissim that "the
terms of the National Vacation Agreement were adopted by the parties
to this dispute and there was no existing rule, practice or undar-
standing predating December 17, 1941 in effect on this- property"
was not rebutted by Petitioner.

While alleging past practice or custom in grantfug vacatioas
based on an employe's anuiversary  date, Petitoner has not demonstrated
that such custowpradated  the 1941 National Nonoperata Vacation
Agreement, or; for that matter, the parties' first working agreeawnt
or the Auguat 2X, 1,954 Awe&-t of the 1941 Vacation Agreement.
Petitioner has furnished no probative evidence concerning pre-1941
vacation practices, policies, or custcms on this property or at tha
compauy's Acmutrting Department.

We find that Award 16688 is distiuguishable in that in that
case there was a pre-1941 vacation plan which assigned vacations on
an anniversary date basis. This is not the situation in the case
before us.

Third Division Awards 13140 and 21594, cited to us by the
Labor Member during panel discussion before the Referee, are also
based. on fact situations distinguishable from the instant case.

Carrier cites a number of Awards which hold, in essence,
that practice may not supersede clear and express lauguage of an
applicable agreement, or that, conversely, "the unequivocal language
of the agreement must  generally prevail over contrary custom or prac,tice."
(First Division Award 20540, Referee Aurod). The 1941 Vacation Agree-
went as amended and as interpreted clearly prwides for the calculation
of vacation credits on the basis of calendar years. No evfdence has
been submitted to confirm the existence of a contrary practice or

,
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custom in effect prior to 1941. Inasmuch as no proof has been
submitted by Petitioner that prior to 1941 vacations were granted
on the basis of an employe's anniversary date, we nust deny the claim.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrierand the Enrployes involved &this dispute
are respectively Carrier and Fmployes within the ma&kg of the
gailway Labor Act, as approved June 21, 1934;

That this Division of the Adjusfmant Board has jurisdiction
over the dispute involved herein; and

The Agreement was not violated.

A W A R D

Claimdenied. .._

NATIONAL BAILBQBD ADJLmmm Bauul
By Order of Third Divisicm

Dated at Chicago, Illinois, this ~ day of July 1p19.


