NATIONAL RATLROAD ADJUSTMENT BOARD
Award Number 22
THIRD DIVISIOR Docket Number M{-22002

Paul c. carter, Referee
EBrotherhood of Maintenance of \\Ay Employes

PARTIES TO DISPUTE: S
(The Vst ern Pacific Rai |l road Company

STATEMENT OF CLAIM: "hCI aimof the System Committee of the Brot her hood
that :

(1) The dismssal of Foremn Juan Esquivel

*for your al | eged absence wi thout proper
suthority from your assigned position as
Foremanof Section Gang No. 102, on Thurs-
day, September 22, 1977

was W t hout just -ex sufficient cause, on the basi s ofunproven charges
and was exceedi ngly and excessi vel y disproportionate t 0 t he charge ( System
File Case Ro. 11174-1978-BMWE LocalCase ¥o. 223 Maint, of Way).

(2) The claimant’srecord shall be cleared of the charge and
he shall. be reinstated wi th pay for all tinme lost and with seniority and
al | ot her rights restored,

OPINION 0 f BOARD: Claimant had been in Carrier's service since November 1,
o6 19sk. He had seniority as a foreman fromApril 12,
1962.

On September 26, 1977, cl ai mant was notified that a formal
investigation would be held on Sept enber 30, 1977, tadeterm nefacts and
place responsibility for claimant's absence from his assigned position as
Foreman of Section Gang Ko. 102 on September 22, 1977. I n the noti ce

cl ai mant was advi sed t hat he coul d have a representative and/or witnesseg -~~~

as desired. The Investigation was held as schedul ed. O aimant was present
at the investigation but did not have a representative present. On
Cctobu 12, 1977, he was notified of his dismssal from the service.

The Board has carefully reviewed the transcript of the
investigation and find that Bone of claimant's substantive procedural
right.8was violated,
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From our review oft he transcript of the investigation it is
clearthat claimnt was absent from his gang on Septenber 22, 1977, with-
out permissionofthe Roadmaster orany ot her officer. The clai mant
testified that he left the gang in charge of the Assistant Foreman and
went to check on problems at other |ocations that he considered of
inportance to the railroad, including the cutting of a branch off of a
tree that he had been told was brushing the faces of the engineer and
the brakeman. C ai mant was performng servicefor the Carrier even
t hough he was absentfrom his gang.

\ During the handling ofthe dispute on the property and after

the dispute had been referred to thisBoard, the Carrier made offers to
restore claimnt to the service. However, each offercontai nedcertain

restrictions on the claimant's exercise of seniority. At amy rate,they
were compromise offers that were not aceepted, and have no standing in
proceedi ngs before this Board.

After fall consideration of all the facts in the cas, and
consi dering claimant’s years of service, with no record of bei n([; i nvol ved
in prior disciplinary proceedings, the Board finds that while claimant
was subject to some discipline, the penalty ofdismssal was excessively
severe. A disciplinary suspension of me more than 60 days woul d have
been appropriate.

W will award thatthe penalty assessed be reduced to a 60-day
disciplinsry suspension,followingwhi ch cl ai mant shall be reinstated
wWith seniority righta uninpaired, and conpensated for net wage |oss, if
any, as provided im Rul e 20 of the applicabl e Agreement.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
recordand all the evidence, fi nds andhol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes Wit hi n t he meaningof -the-Railway
Labor Act, as approved June 21, 193%;

That this Division of the Adjustnment Board has jurisdiction
over the daispute i nvol ved herein; and

That the discipline inposed was excessive.
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Cl ai msustained to the extent indicated in t he opinionand
Findings.

RATIONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
ecutive Secretary

Dated at Chicago, Illinois, this 24th day of August 1979.
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NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunber 22484

THRD DIVI Sl ON Docket Number M 22692

Paul C. Carter, Referee

(Brot herhood of Maintenance of My Employes
PARTI ES TO DISPUTE: (
(The Western Pacific Railroad Conpany

ON REMAND FROM THE
UNI TED STATES DI STRI CT COURT,
NORTHERN DISTRICT OF CALI FORNI A,
NO_ C 80 2084 WWS

INTERPRETATION TO AWARD 22484. DOCKET w- 22692

W are called upon to render an interpretative opinion wth respect
to Award No. 22484 concerning the neaning of the |anguage "net wage |oss."

Claimant Esquivel was di sm ssed from Carrier's service on October 11,
1977.  In Award No. 22484, issued on August 24, 1979, the Board hel d:

"W will award that the penalty assessed be
reduced to a 60-day disciplinary suspension,
fol  ow ng whi ch elaimant shal|l be reinstated
with seniority rights uninpaired, and conpen-
sated for net wage |oss, if any, as provided in
Rule 20 of the applicable Agreement.”

Rule 20 of the applicable collective bargai ning Agreement provides in
part:

"If £inal decision decrees that charge
agai nst the enploye is not sustained, the
record shall be cleared of the charge. If
t he enpl oye has been suspended or dism ssed,
he shall b-s reinstated and paid for net wage
loss, if any, suffered by him If enploye is
suspended, suspension shall date fromthe
time taken out of service."”

The record shows that the 60-day disciplinary suspension extended from
Septenber 22, 1977 to November 22, 1977. The record now shows that the pefiod
of time involved, in excess of the 60-day disciplinary suspension, was Novenber 23
1977 to Cctober 1, 1979.
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The Carrier contends that in arriving at claiment's "net wage loss"
for the period that he was out of service beyond the 60-day disciplinary
suspension, it is entitled to take credit for claimant's earnings fromhis
privately owned and operated |andscaping business. The Organization contends
that in conputing "net wage loss™ only amounts earned as wages from enpl oynment
for another enployer may be offset against the gross earnings otherw se payable
pursuant to the Award.

The Organization points out that claimant owned and, along W th anot her
menber of his famly, operated a |andscaping business both prior to and during
part of the time involved and contends that it would not be proper to deduct
earni ngs from thatbusiness in arriving at claimant's "net wage |o0ss."

The Board has been furnished no figures showing claimant's wage | o0ss
fromthe Carrier for the period Novenber 23, 1977 to Cctober 1, 1979; nor have
any figures been furni shed showi ng clainmant's earnings fromthe landscaping
business during that period. The Carrier states that informatien f urni shed
i ndi cated that elaimantfs | andscapi ng busi ness generated, during the period that
he was out of service, incone substantially in excess of the amunts generated
in the four years prior to the date of claimant's discharge. It would appear
logical that with claimant being able to devote his entire time to the |and-
scapi ng business while out of Carrier's service, the business would generate
nmore income. There is evidence in the record that claimant made no effort to
seek other enployment to mtigate his damages other than his business.

The Board holds that Carrier is entitled to take credit for any
i ncreased earnings of claimant's |andscaping business for the period Novenber 23,
1977 to Cctober 1, 1979 in arriving at the "net wage |oss" of claimnt. This
woul d make claimant whole for any wage |oss that he suffered. The clai mant
shoul d furnish to the Carrier proper information, or copies of his income tax
returns, for the four-year period prior to his discharge, and for the period
i nvol ved herein, so that such determ nation can properly be made

This interpretation is also in response to Carrier's request for
interpretation as contained in its letter to the Board dated COctober 30, 1980.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: _M'é Mé_ P U R

Executive Secretary

Dated at Chicago, |llinois, this 16thday of March 1981. " o




