NATIONAL RATLROAD ADJUSTMENT BOARD
Award Nunmber 22492

THIrD D VI SI ON Docket Number MW-22401

Joseph A Sickles, Referee

(Brot herhood of Maintenance of Wy Employes

PARTTES TO DI SPUTE: ( o ,
(Chi cago, Bock Island and Pacific Railroad Conpany

¢ (Wlliam M G bbons, Trustee)

STATEMENT OF CLAIM: "C ai mof the System Committee Of the Brotherhood
that:

(1) The Agreement was viol ated when Machine Qperators
R Thompson, C. 0. Scott, D. Brown, M.Hawkinson, |. M, Harper, A Ander-
son, R, Smith, H W Barch, M Humphrey, 0. S. Wiitt, D. W Banks,
R. A Leeper and D. Dickson were conpensated at their respective
straight-time rates instead of at their respective tine and one-hal f
rates for the 9th and 10th hours each worked on certai n dat es during
Cct ober and November,1976 /System Files 11-P=544/1~126-1583 and
11-P-547/1~126-1581/,

(2) Each of the above- nanmed claimants now be allowed the
di fference between what they shoul d have been J)aid at their respective
time and one-hal f rates and what they were paid attheir respective
straight-tine rates for the overtime service each rendered during the
above=mentioned cl ai mperi od."

OPINION OF BOARD: Item7 of a February 19, 1976 Agreement prwides
for twenty (20) straight eight (8) hour work days
at the pro rata rate, thus accumilating 8 days off to afford the

members Of the gangs an opportunity to visittheir famli es.

“I'n Cctober ad Novenber, 1976, the loyes involved agreed
to work Sixteen (16) straight days of tem (10) hours each, followed
by eight (8) days off. ThiS arrangement - which was contrary t O the
agreenent - was not agreed to by the Organi zation.

Inreply to Carrier's assertion that the employes desired
to work the | onger days, the Organization reninds us that the employes
cannot abrogate or change an agreenent, and thatwe |ack powers of
"equity and justice." See Award 20844,
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The claimseeks tinme and one-half for the two hours worked
each day over and above the normal 8 hours per day. The employes
received straight tinme for the two hours par day and thus, seek
one-hal f pay per hour for the 9th and 10th hour.

Carrier did not question the tineliness of the claimwhile
the matter was under consideration on the property and thus, its
attenpt to rely on thae defense in its Submssion to this Board is not
appropriate.

There seens to be no question that the employes agreed to
the al tered schedul e and thus, we can readily understand Carrier's
contention that the employes waived their complaint and t hat additional
payment amounts { O “unjustemrichment.™ | ndeed, it does give us
pause to honor these claims on behal f of the enpl oyes who voluntarily
agreed to the violation. But, for us to imvoke the concepts espoused
by the Carrier would regui re us to apply equitable considerations
(which is cl ear|y beyond our authority) and i gnor e the well established
principles which dictate that individual agreements do not replace
collectivelybar gai nedagreenents. See Award 21048.

Ther e s a contractual basis for premium pay for time worked
in excess of eight hours per day.

FINDINGS: The Third Di Vi Si on Of the Adjustment Board, upom the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectivel y Carrier and Employes W t hin t he neani ng of the
Railway Labor Act, as approved June 21, 1934;

‘That this Division of the Adjustmnment Board has jurisdictionm
wet the dispute involved herein; and

That the agreement was viol ated.
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AWARD

Claimsust ai ned.

NATIONAL RAILROAD ADJUSTMENI BOARD
By Order of Third Division

ATTEST; P4
Executive Secretary

Dated at Chicago, Illinois, this 24th day of August 1979.




