NATIONAL RATLROAD ADJUSTMENT BOARD
Avnar d Rumber 22497
THIRD DIVISION Docket Number TD-22326

Louis Yagods, Ref eree

American TrainDispatchers Association

PART| ESTO DISPUTE:
Chicago and North Western Transportation Company

STATEMENT OF CLAIM: Crilai mof the American TrainDispatchers Associ ation
that:

¢) The Chicago and North Western Transportation Company
(hereinafter referred was"t he Carrier"), violated t he Agreenent in
ef fect between the parties, Rul e 24(a)t her eof in particular, by its
sction i N assessing Claimant E. E. Cigler di scipline in the formof
fifteen (15) days actual suspension as a result of investigation held

on October 8, 1976,

(b) Carrier shall now rescind the discipline assessed, clear
Caimant's employment record of the charges which provided the basis for
sai d aection, and t 0 conpensat e Claimant for wage | oss suffered due to
Carrier'sacti on.

OPINION OF BOARD: There is no disagreement concerning the fact t hat
whi | e enpl oyed as train di spatcher at G een Bay,
W sconsin, Claimant, on Septenber 23 and 24, 1976 i ssued Trai n Orders
No. 140 and No. 1U45 respectively, fixing 8 nmeet between Train No. 183,
operating fr om Butler to GreenBay,and Train No, 182, operating from
Green Bay toButl er, at Calumet Yard, Manitowoc, Wisconsin, 8 poi nt
between Tavil Tower and Sheboygan. The trackage involved i s Single
track territorybet ween Tavll Towerand Wisconsin Tower at But | er.

On both of the days in question, upon the arrival of Train
No., 183 at Calumet Yard, Manitowoc, Claimant issued TrainOrder Nos.
148 and 154 respectively, giving Train Ro. 183 wmButler the right
of track overTrain No. 182 romCalumet Yard »Tavil Tower at G een
Bay, This was in conformtyw ththe instructions of the controlling
Train Orders.

However, on neither date did Claimant annul the first order
establish t he meetatCalumetYard when issuing t he second order
-that ™0.183 has ri ght over No. 182, CalumentYard toTavil,"
Accordingly, on both evenings, Train 183 proceeded fromButler past
Manitowoc to Tavil while Train 182 waitedat Tavil,
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Because of hawving allowed these two i nconsistent Train
Orders t O stand, Claimant was tried on the fol | owi ng charges:

"Your responsibility in connection with
issuingeonfiicting train orders t o

trains #183 and #182 on Sept enber 23,

1976, whi | e you wer e employed as Shorel i ne
District Train Di spatcher, on Job #006,

from 4:00 p. m to 12:00 mi dni ght, Septenber 23,

197 . 1]
and

"your responsibility in connectionwth

issuing conflicting train orders to

trains #183 and #182 on September 2U,

1976, Whi | e you wer e employed 8s Shorel i ne
"District Trai n Dispatcher, on Job #006, from
4:00p. m to 12:00 m dni ght, Septenber 24, 1976."

~ The 15-days act ual suspensi on being here appeal edresul t ed
fromsai d trial.

At the hearing, Claiment admi tted that he had failed to i ssue
t he annul | i ng order required for annulling Trai n Orders No. 140 and
No. 145 respectively, for the evenings of Septenber 23 and 24, 1976,
80 that Train No. 183 could properly move from Calumet Yard to Tavil
with priority over Train 182, stating that: "st the tine it came to
clear the train, I was occupied with other duties,,.,when it came
tinme to clear #183 at Calumet Yard. And, | didn't gi ve #183 enough
t 0 go from Calumet Yard to Tavil., | should have given them another
order',' t he operator at Tavil and #183 annul ling the neet at Cal unet
Yard,

Carrier correctly points out that 8s the situation steod,
after Prain No, 183 arrived at Cal unet Yard, it had two train orders,
One requiringit to neet Train 182 at Calumet, the other allowing it
to nove fromcCalumet t 0 G een Bay, Carrier regards such act of
om ssi on by dispatcher 8s causing "conflicting" train orders to be
in effect in violation of Rul e 301,a, which states:

“Irain dispatchers must gusrd against dangerous -
condi tions in train movements and must not issue
| mproper or unsafe conbi nations in train orders.”
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Def ense of ¢laimant and hi S Organization i s that the admitted
om ssion ofthe aet of annul ment by dispsteher cannot be accuately
described 8s hi s having i ssued "conflicting train orders”, t he charge
on which he was tried and for which disciplined. They point, noreover,
to the testimony of Chi ef Train Dispatcher R D. Mohr, acknow edged by
both parties to be an expert wi tness on the rules and nmechanics of
train orders, in that M. Mohr stated that both orders coul d have been
complied W th, Wi t h N0 hazard of accident involved,

Finally, Organi zation points out that the crews invol ved,
tried at the same tine for the same epi sodes, were penalized only by
15 dsys deferred suspensions al though at the tines involved they made
their novenents wthout wnauthority to do So.

The Board concl udes that Carrier was justified in finding
Claimant derelict in nis duties in the respect charged. The fact
that the failure was an act.- of om ssion rather than commission aoes
not condone it nor does it bring about 8 valid differentiation fom
dispatcher's "responsibility" in "issuing conflicting train orders",
the charge on which he was tried. To let the conflict stand when
the duty was t 0 annul and smend had t he same cul pabl e consequences.
|t nas been shown that unnecessary delay was caused by the violation.

W do not find the penalty excessive nor affected by the
| esser penalty given crews involved in the same episode.

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e
record and all the evidence, finds and hol ofs:

That t he parties waivedoral heari ng;

That t he Carrier and t he Employes involved in this dispute
are respectively Carrier and Employes Wit hin t he meaning of t he Railway
Labor Act, 8s approved June 21, 193k;

That this Division of the Adjustment Board has j urisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.
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A WARD

Claim aeni ea.

FATIONAL RATLROAD ADJUSTMENT BOARD
By order of Third Division

ATTEST:

[ ]
Executive Secr

Dated at Chicago,Illinois, this 2ith  day of August 1979.

Page &



