NATIONAL RA|I LROAD ADJUSTMENT BOARD
Award Number 22498
THIRD DIVISION Docket Number CL-22607

Paul C. Carter, Referee

Br ot her hoodof Railway, Airline and
Steanship Cerks, Freight Handlers,
Express and Stati on Employes
PARTIES TO DISPUTE:

Gouthern Pacific Transport ati on Conpany
( (Pacific Lines)

STATEMENT OF CLATIM: C aimof the System Committee of the Brotherhood
(GL-8589)t hat :

(a) The Southern Pacific Transportation Conpany viol ated the
current O erks' Agreement when it dismssed M. E. W Genest from
service Sept enber 9, 19763and

(b) The Southern Pacific Transportation Company shall now be
required to reinstate M. Genest and to conpensate hi mone day's pay at
the rate of Bill ClerkPosition No. 319, $50.66 per day, beginning
September 9, 1976, and contimiing each work day thereafter until
returned toservice withal | rightsunimpaired,i ncl udi ngseniority,
insurance, hospitalization, and all other Agreement emoluments.

OPINION OF BOARD: Cl ai mant entered the serviece of the Carrier a6 aclerk
on Jarmuary 12, 197i. On August 19, 1976, he was
regul arly assigned as billclerkat Carrier's Los Angeles Yard.

Followinga r at her lengthy investigation conduct ed on
August 30, 1976,cl ai mant was notified on September 9, 1976, of his
dismissal from service forviolation of t he following portions of
. Rules 801 and 810:

Rule 801:
"Employes Wi || not be retained in the
service Who are ... .. insubordinatescss.”
Rule 810:

"Employes mustreport for duty at the
prescribed time and place, remain at their

post of duty, and devotethensel ves excl usively
to their &ies during their tour of duty.

They must not absent thenmselves fromtheir

enpl oyment without proper authority...."
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The Board has careful |y reviewed the transcript of the
investigation and finde substantial evidence to support aviolation of
the cited rules. Atapproximately 6:15P.M,, August 19, 1976, cl ai mant
was instructed by the Assistant Chief Cerk to drive a carryall truck to
Carrrier's shop area and pick up a train crew. The Assistant Chief Cerk
testified that claimnt responded by stating that if he had to work as
a nessenger, he would be sick and to mark himoff. Subsequently clainant
was instructed by Carrier's Assistant Terminal Agent to drive the carry-
all truck to the shop area to pick up the train crew. Caimnt again
stated to mark himeff sick. The Assistant Terminal Agent stated that
he did not give permssion to claimant to be off; that he asked the
claimant the nature of his illness andclai mant responded "..anything
you want to call it, |'mgoing hone sick."

W arc inclined to agree with the Carrier's description of
the case as a "knee-jerk claim of il | ness in response to an order t o
performa service the enploye considers undesirable." The Board does
not condone such action by any enploye. However, it would seem that the
time claimant has been out of service should be sufficient discipline for

the of fense.

Ve will awardthat claimnt be restored to service, with
seniority rights uninpaired, but wthout pay fortine |ost.

FIEDINGS:The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds: .

That the parties waived cral hearing;

That the Carrier and t he Employes i nvol ved in this di spute
are respectivelyCarrier and Baployes W thin the neani ng of the Railway
Labor Act, as approved June 21, 193h;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That permanent disnm ssal was excessive.
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AWARD

Caimsustained to the extent indicated in the Qpinion
and Findings.

NATIONAL RAILROQAD ADJUSTMENT BOARD
By Order of Third Division

A
Executivesecre ary

Dated at Chicago, Illinois, this 31st day of August 1979.




