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Paul c. carter, Referee

(Rrotherhoodof  Railway, Airline and
( Steamship Clerks, Freight Randlers,
( Express and Station Rfmloyes

PARTl3STODISPU!l'E: (
(The Chesapeake and Ohio Railway Compagy
( (Cbesapcake  District)

STATDdRNT OF CLKM: Claim of the System Coumittee of the Brotherhood
(a-8596)that:

cla5lll lb. 1:

Claim forbeingheldoff podtAm in viol.atioriofCler~
Agreemnt Doctor's-aPProml llt4?wt 19;1976.

ClaimRo.2:

(a) The Carrier vi&at&the Clerks' Agreement particdLsrlJ
Rule 27 sndothaswhenkgirmiagAogtlat23,1976,~~Ballwas  held
&of aerv%cewithoutaccordingher an imestigatloon.

(b) ThatEubpM.Ball be restOredtO service aad compmsat.tcd
sill wagea and wege eqnivalentr lost because of the Carrier's violative
actton.

(a) TheCarrier violated the Clerks' &mea+, partiwly
Rules 28p and 27 and others when it r&Wed to allow Rnhy M. Ball to
return to duty followiq rickleave and held her out of service witbout
ahearingwithintheten  (10) &y&held out of service.

(b) And when she was -ted a belated hearing one hundred
and fifteen (115) days after being withhheld from service, she was
arbitrarily dismissed without justification or proof that she had
forfeited her seniority.

(c) That Ruby M. Ball be fxmediateLy returned to service and
compensated for all rages, wage equivalents and fringe benefits that she
would have been entitled to had she not been arbitrarily removed from
service.
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OPIRIOK OF FIOARD: Much of the handling of this dispute on the property
and the submissions of each party consist of

contentions and counter-contentions that one ormmri of the claims was
not timely deniedor not timely appealedunderthe  applicabletimelimit
rules. Without passing on all the contentions and counter-contentions
with respect to tizne limits, except to hold that the claim is properly
before the Board, we will decide the dispute on its merits. !Che fact
that claims handled separately on the property were combined by the
Organization in submission to the Board did not expand or altu the
claima. The Carrier was innowaymisled.

Under Rule 28(b) of the applicable agreement employes sick
or injtaredarenotrequiredto  secureleaves of absence.

Role 28(c)  provides:

“Employes  failing to return to service at the
expiration of leave of absence  8hall be coosidersd
ant of the service, except when failure to report
on time is the resultofaumvoidable delay, in
which case the leave wUl be extended to include
snch de&v."

Claiaantwentonsickleave inDeceraberl++,underthe  care
of Dr. R. 0. Arrinpton, who made a diagnosis of "Chronic Obstructive
Fnbamry Disease.$ Vital Capacity ‘749 of normal. Chest Xray shows
elnph&Mw conf~tion." 05 July 3, 1975 the docks advised that
shehadfailedto  Improve andshe mighthaveto seek disability retire-

0nAugmt.18 1~6,c~a1mant’e doctorad~edherthatshe  could
~!&ntoduty eff&tiveHoonday August23 1976. Claimant then advised
the Carrier'8 &ef En&mer thai she wish2 to displace on c-78, clerk-
typist position, effeetive)rbnday, Augu@,23,l.g76.

TheCsrrierreqairedthecla~to~~medicale~-
tion,to determJne if she was physically qualified to return to service.
The last report QI the record concerning claimant's physical condition
was dated October 15, 1976 (Carrier's Exhibit 6.)

The Carrier learned that claimant had taken trips to the
Middle East and to Switaerland  in 1975 and again-in 1976.~ Carrier ~. ~..
stopped paying her sick benefits on July 9, 1975,.on the ground that
Carrier believed that she was no long& too ill to return to work.
Carrier's primary position is that claimant forfeited her seniority in
my, 1975, under F&e 28(c), when she was able to return to work md
did not do SO.
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A so-called "show-cause" hearing concerning claimant's alleged
forfeiture of seniority was hsld on December 16, 1976, at which time
claimant read and presented the following statement signed by Dr. Robert
G. Arrington:

"November 10, 1976

To WROM IT MAY collcm:

Mrs.RubyM. Ballhas beenundermg care
from December 4, 1974, to July 9, 1976. (List
of dates furnished on separate sheet.)

On July 9, 1976, Mrs. Ball came in to
disnzss thepossibilityofhertaking  a Tour
totheHolyLand,beg~ingJuly~,andending
mt 2, 1976, a three-week vacation.

Inthe resulting discussion, I advisedher
that, althongh  she was not able to work an 8-hour,
Fday-a week position, I believed that she could
travel with a group who would see that she received
medical &tention, should the need arise for it,.
I ihrther advised her to rest as much as possible
onthe Tow, enjoy,audreport backtome onher
return.

Date August 5,1976 shows Mrs.Bell came to
Clinic, complaining of weakness and nausea. She
said she had seen Physician in Rome, Italy on
firstnightefterlandfngia~,becsuseof
intestinal infectioncontracted,evidentlythe
previous day in flight. Was illremaindsrof.
Tour and unable to travel alone back to United
States.

On August 18, 1976, Mrs. Bell reported to
Clinic and requested that she be returned to her
position OII Chessie System and that she felt fine,
now that infection had clesrsd up completely. I
released her on that date as being able to report
back for duty on the Chessie System, effective
date Monday, August 23, 1976, 8:00 A.M.
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,(Sgd) Robert G. Arrington, H.D.
RORERT G. ARRINGTOR, M.D.

cc: Mr. Vesley, Local Chairman
Mr. Henry, PRC of RR&C*

The record &es not show that Carrier notified claimaat of
her alleged forfeiture of seniority until after the "show cause" heming
of December 16, 19~6.

Xnthe nrilroadiudustry au euploye's sehiorityrighthas
always been cousidered a valuable right, which may not be terminated by
a Carrier on the basis of speculation, supposition, or sssmsption.
Based on the entire record, the Board finds that Carrier improperly
concluded that claimant  had forfeited her senioritjr. In the on-property
handling it was showu that claimant had applied for a regular full
retirementandwss granted 8ambytheRailroadRetirament Board. The
Ward now understauds that her retirement was effective April 1, 19'78.

That the parties waived oral hesriug;

Thatthe Carrier and the Rnployes involved iu this dispute
are respectively Carrier and Employee within the meaning of the Railway

Lnbor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiotion
over the dispute involved herein; and

That the Agreement was violated to the extent showu in Opinion.
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Clak sustained to the extent indicated in Opinion and Findings.

RATIORAL  RAILROAD  ADJUSTMEST  BOARD
By Order of Third Division

A!lTEST:

Dated at Chicago, ~iIIoist this 31et day of Au@M.1979.
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NATIONAL BAILROAD ADJLISTMEm BOARD

THIRD DIVISION

INTERPRETATION NO. 1 to AUARD NO. 22499

DOCKET NO. CL-22618

NAME OF OFGANIZATION: Brotherhood of Railway, Airline and Steamship Clerks,
Freight Handlers, Express and Station Employas

NAME OF CARRIER: The Chesapeake and Ohio pailway Company
(Chesapeake District)

Upon application of the representatives of the Employes involved
in the above Award, that this Division interpret the same in light of the
dispute between the parties as to the meaning and application, as provided
for in Section 3, First (m) of the Railway labor Act, as approved June 21,
1934, the follcwLng interpretation is xcade:

On August 31, 1979, this Board issued Award No. 22499, involving
the parties hereto, in which we held:

'We will award that claimant be compensated at the rate
of pay of the C-78 position from October 15, 1976, the
date of the last report concerning her physical condition,
to April 1, 1978. In all other respects the claim is
denied."

A dispute developed between the parties as to the interpretation
or application of the quoted language, and, on October 26, 1979, the
Organization petitioned the Third Division to issue an official interpretation.

The purpose of an interpretation to an award is to explain the
meaning of the award as previously made, and not to u&e a new award, or
consider factual issues that were nqt before the Board when the award was
issued.

The record before the Board when Award No. 22499 was issued
showed that on August 19, 1976, claimant filed a request to return to
service w clerk typist Position C-78. It appears that after Award No.
22499 was issued, the Carrier developed informstion that the position of
clerk typist C-78 was abolished effective with the close of business on
July 11, 1976, and no C-78 position existed during the period from
October 15, 1976, to April 1, 1978, and Carrier contends, therefore, that
claimant is not entitled to any compensation by reason of Award No. 22499.
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this latest infonmtion  my be of interest, but it certainly should have
been developed and brought forth in the rather extensive handling by the
parties prim to submission of the original dispute to the Board. It now
comes too late for any consideration by the Board.

The Board finds the quoted language of Award No. 22499 to be
clear and unambigucus-and not subject to interpretation. It should be
applied as written.

Referee Paul C. Carter, who sat with the Division as 8 neutral
member when Award No. 22499 was adopted, also participated with the
Division in mnkiag this interpretation.

NATIONAL RAILROAD ADJ'USTMENl! BOARD
By Order of Third Division

ATPESE:
Executive Secretary

t

Dated at Chicago, Illinois, this 18th day of April 1980.


