NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 22512
THIRD DIVISIOR Docket Number MW=22357

James F. Scearce, Ref eree

(Brotherhood of Mai nt enance of Way Employes

PARTI ES TO DISPUTE: ( _ _
( The Baltimore and Chi o Rai | road Company

STATEMENT OF CLAAM  "Claimof the System Committee of the Brotherhood
D that:

(1) The dismissal of Assistant Track For- A C. Bellinger
was Wi thout just and sufficient cause and on the basis of charges other
than that placed against him (System File BALT-W-204/2-MG-1719).

o (2) The claimant shall be reinstated to service with seniority
uni npai red. "

OPINION OF BOARD: Caimant had about four years service as Assistant Track
Foreman at the tinme of the incident which has
cul m nated before this Board., The record indicates he was renoved from
service after a hearing which concluded that he was guilty of conduct
unbecom ng an employe, such action occurri nP on July 26, 1976, On that
date the Claimant Was assisting his crewin [oading "rail anchors™ (or
"anti-creepers") on the rear of a truck. The Clatmantinitially had
di sdai ned fromdoi ng so, contendi nlge hi s assi stance was not necessary and/
or that he was not feeling well . was ordered to do so by his superior
(the craw foreman). As the |oading of the anchors was about to conclude,
the Claimant propelled one of the anchors to the other side of tketruck,
at such a velocity that it broke a slat and glanced in the direction of
the foreman. The Caimant thereafter proceeded to the cab of the truck,
opened it, got in and slammed the door. He left the premses shortly
thereafter.

The Organization contends certain procedural errors by the
Carrier and Hearing Oficer which, upon review of the record, are
considered to be wthout nerit. Particular among t hemwasfailure Of
the Claimant t0 receive witten notice of the hearing. That the O ai mant
was aware of the hearing was borne out by his presence; additionally, a
certified letter was sent the Claimsnt, but reurned marked “moved% left
no address." The Carrier is not obliged to do nore than attempt’ construc~
tive notice" through the best address available.

Wi le the Carrier's disciplinary action nmust, in this instance,
be predicated t 0 an extent upon conjecture, i.e. was the Claimant's
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actions before and after "the incident" in Concert with the intent
attributed to himin the act itself, we find no fault with its conelusions.
we surmse that the daimnt's ill-conceived .act may have been out of

pi que andpossibly at a tine when he might have not been at the height of
health, bat it IS altogether reasonable to expect a better neasure of
restraint and j udgment, of one who is required to | ead or direct others,
than was demomstrated,

Nonetheless, We conclude that the desired result will be
acconpl i shed here by returning the Claimant to service, without back pay,
but with his seniority uninpaired. W add the conditionthat thisis a
"l ast chamce™ opportunity for the Claimant to dermonstrate his worth as

an employe.

FIEDINGS: The Third Division of the Adjustnent Board, upon the whol e
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the BEmployes i nvolved in this dispute
are respectively Carrier and Employes W t hi n the neani ng of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Boayd has jurisdiction
over the dlspute involved herein; and

That t he Agreenment was viol ated.

A WA RD

Caimsustained to the extent set forth in the Findings.

NATTIONAL RAlI LROAD ADJUSTMENT \WARD
By Order of Third Division

sesr. g lplia
Executive Secretary

Dated at Chicago, Illinois, this 17th day of Septenber 1979.




