RATTONATL RATLROAD ADJUST!{ENT BOARD
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THIRD DIVISICN Docket Anber Mi-22376

WIlliam M Rdgett, Referee

sBrotherhood of Mai ntenance of \\y Employes
PARTTES TO DISPUTE:

(Southern Pacific Transportation Company
( (Pacific Lines)

STATEMENT OF CIAT™M: "Claim Of the System Conm ttee of the Brotherhood
t hat:

(1) The claimin favor of H, Q. Rodriguez (S.8.#556-34=-6k51),
as presented on appeal to Labor Relations Officer D. C. Taylor in a
| etter dated Xoverber L4, 1976, be al | owed as therei n presented because
deci sion thereon was not tendered in conformance witk the provisions of
Sections I (a) and | (c) of Agreement Rul e kb /System Fil| e Mofw 148-4117,

~ (2) FNotwithstanding and without prejudice to (1) above, the
aforesaid claimin favor of ®., @, Rodriguez be sustained on its merits."

OPINION OF BOARD: Carrier muiled a letter on January 26, 1977 denying
_ B, Q. Rodriguez' appeal followng a conference on
Jamtary 25. The General Chairman advised Carrier in My, 1977 that be
had not received Carrier's letter of denial, Carrier reproduced a copy
of the letter fromits file and hand delivered it to the General
Chairman, In July, 1977 the CGeneral Chairmen asked that tkhe elaim be
al | owed as presented, taking the position thet Carrier's decision was
unt imely r ender ed.

f

The Agreement &es not specify the unse of registered or
certified mil, end the practice has been to use the regul ar mzail,
Carrier has an obligation to prove that it mailed the |letter to place
it inline for timely receipt, and the Boaxrd is satisfied that it has
net that obligation. It is clear that the lack of timely receipt was
due solely to the tailure of the Postal Service to deliver the letter.
It was lost in the mail.

In some decisions the Board has indicated that party must
insure receipt, and in order to do so should use registered or certified
mil.. This IS an unreasonable inposition upon thee. |If they choose to
undert ake t he direct and administrative expense necassary t 0 monitor t he
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constant flow of correspondence between them then the Board shoul d
recogni ze their choice. If they choose to avoid the expense of tracking
each letter they exchange, then the Board shoul d recognize that choice.
When the parties have decided to use the regular mails then neither of

t hem shoul d be charged With the failure ofthe Postal Service to deliver
a letter.

Here the parties have followed the practice of using the
regular mail. Carrier has established that it nailed its letter of
denial in tinely fashion. Carrier did a1l that it could do under the
system jointly chosen by the parties. To hold it responsible for the
failure of the postal service would be unrealistic.

_ ~ Award No. 2072k, whi ch invol ved these parties, settled the
points raised by the organization on the nerits in this case. Therethe
Board sai d:

"Thi s Board has hel d over many years t het Manage-
ment has the right to determne the fitness and
ability of an employee foOr a particular position
and such deternmnation will not be disturbed unless
it can be shown bg a preponderence Of evidence that
Carrier acted arbitrarily and caprieciously. Such
evidence is lacking in this dispute, even under the
special provisions of Rules 7 and 8. It must be
noted that pronotion to supervisory positiors is of
particul ar importance t 0 Carriers and the skill and
ability demonstrated in a class wWithin the greup
&es not necessarily qualify an enployee for
supervision; |eadership and supervisory aptitude, at
very least, are generally required. Carrier's
failure to give proper notice under Rule 8 (c¢) is not
sufficient to overcone Petitioner'8 emission Of amy
probative evidence to support its allegations. The
claim mist be denied.”

The Board will follow Award Neo. 2072k and deny the claim

——
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FINDINGS: The Third Division of the Adjustment Board, upon the whol e

record end aXl the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, es approved June 21, 193k;

That this Division of the Adjustnment Beard has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol at ed.

A WA RD

Claimdeni ed.

NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:: j, M ﬂ%z&%/

Executive Secretary

Dated at Chicago, Illinois, this 28th dey of Septenber 197S.




