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William M. Rdgett, Referee

(Rrothuhood  of Maintenance of Way Rmployes
PARTIES TCDISm: (

(SouthernPacific TranspOrtation Compauy
( (Pacific Lines)

s!l!Am OF c!LAIH: "Claiza of the System Committee of the Brotherhood
that:

(1) The claim in favor of B. &. Rodriguez (S.S.#556-s&6451),
as presented on appeal to Labor Relations Officer D. C. Taylor in a
letter dated Xovenber 4, 197'6, be allowed as therein presented because
decision thereon was not tendered in conformance with the provisions of
Sections l(a) and l(c) of Apeement Rule hk ,&stem File MofW 148-kU].

(2) Rotwithstanding and witnout prejudice to (1) above, the
aforesaid claim in favor of R. Q. Rodriguez be sustained on its merits."

oPImoil OF R4xFD: Carrbr mailed a letter on January 26, 1977 denying
.H. &. Rodriguez' appeal following a conference on

Jam&' 25. The Generd Chairman advised Carrier in May, 1977 that be
had not received Csrrier’a ietter of de&al.. Csrrier reproduced a copy
of the letter from its file and hand delivered it to the General
Chabman. Iu July, 1977 the General Chaknnan asked that the claim be
allowed as presented, taking the position thst Carrier's decision was
untbely rendered. 1

The Agreement &es not specify the use of registered or
certified mail, er,d the practice has been to use the regular zeal.
Carrier has an obligation to prove that it uailed the letter to place
it in line for timw receipt, and the Doard is satisfied that it has
met that obligation. It is clear that toe lath of tixely receipt was
due solely to the failure of the Postal Service to deliver the letter.
It was lost in the mail.

In some decisions the Board has indicated that pSrty must
3-e receipt, aud in order to do so should use registered or certified
mail.. This is an unreasonable imposition upon thee. If theg choose to
undertake the direct aad adztiistrative expense necessary to zozitor the
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constant flow of correspondence between them, then the Board should
recognize thei2 choice. Zf they choose to avoid the expense of tracking
each letter they ~:change, then the Board should recognize that choice.
When the parties have decided to use the regular msil.8 then neither of
them should be chax-ged with the failure of the Postal Service to deliver
a letter.

Here the parties have followed the practice of using the
regular mail. Carrier has established that it mailed its letter of
denial in timely fashion. Carrier did all that it could do under the
system jointly chosen by the parties. To hold it responsible for the
failure of the postal service would be unrealistic.

Award Tool 20724, which involved these p&ies, settled the
points raised by the organization on the merits in this case. 'Bert the
Board said:

"This Board has held over many yes8 thet Manage-
ment has the right to determine the fitness and
ability of an eqloyee for a particular position
and such determination w5J.l not be disturbed unless
it can be shown by a.preponderence  of evidence that
Carrier acted arbitrarily and capriciously. Such
evidence is lack+! in this dispute, even under the
special provisions of Rules T and 6. It.mst be
noted that promotion to supemisory positiom iS of
particular izpmtsnce to Criers and the skill and
ebUity demnstrated  in a cl.a8s within the agro?lp
&es not necessarily qualify an employee for
supervision; leadership and mperv'isory aptitude, at
very least, are generally required. Carrier's
failure to give proper notice under Rule 8 (c) is not
sufficient to overcome Petitioner'8 canission of w
probative evidence to support its allegations. The
claim mst be denied."

The Board will follow Award no. 20724 and deny the claim.
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FDI’DINGS: The Third Division of the Adjustmnt Board, upon the whole
record end all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Rmployes involved in this dispute
are respectively Carrier and Rqloyes within the rnaaning of the Railway
Labor Act, es approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Aeeanent was not violated.

A W A R D

Claim denied.

NATIORALRAIIROADADJUSTHEXTBOARD
By Order of Third Division

ATTEST:

Dated at Chicago, Illinois, this 28th dey of September 1979.


