NATI ONAL RAI LROAD ADJUSTMENT BOARD
Anar d Nunber 22542
TH RD DI VI SI ON Docket Nunber MW=-22426

George S. Roukis, Referee

(Brot her hood of Mintenance of Way Employes

PARTI ES TO DISPUTE: (
(Fort Wrth and Denver Railway Conpany

STATEMENT OF CLAIM: '"Claim Of the SystemcCommittee Of the Brot herhood
t hat:

(1) The ten (10) day suspension (commencing 8:00 A M,
February 28, 1977 and ending 5:00 P.M, March 11, 1977) inposed upon
C,, M Beard was inproper a&w thout just and sufficient cause

/Systen Fi | e F=8=77/G-90(M) /.

(2) The personal record of the Claimant be cleared of said
suspension and he be reinbursed for all wage |oss suffered im accordance
with the provisions of Rule 26(c)."

OPINLON _OF BQOARD: This Board has carefully examned the procedural
obj ections raised by the parties and, of necessity,

must I ej ect them

~Caimnt's contention that the discipline notice was untinely
rendered i N violation of Agreenent Rule 26(a) IS unsupported by the
recoad o(rj the Board' s definitional requirenments regarding the word
"rendered. "

Claimant did not adduce confirmatory proof such as the
envelope containing the date the notice was mailed or convincingly
dermonstrate that the word "rendered” as used in this context is
synonymous W th the word "received."

In Third Division Anard 13219, we held in pertinent part that,

"This line of aethority hol ds, im effect, that notice of the
decision nust be dispatched within the time limt in such
manner aS Nay reasonably be relied on to actually get the
notice to the employe, and that prins facie evidence of com
pliance with the rule stems fromthe date the notice is sent,
not fromthe date it is received.”

V% believe this principle applies to the facts herein.
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On the other hand, carrier's lateness in waiting until the
May 5th and 6th conference to discuss its ave-t that claimnt
didn't send a carbon copy of the March 7, 1977 declination letter to
the General Manager did not cure its failure to cite this omssion
inits March 22, 1977 response. It was under a procedural obligation
to raise this argument earlier.

In the instant dispute, claimant was given a ten (10) day
suspension, follow ng an investigative hearing held on Septenmber 25
1977 in connection wth his alleged failure to secure proper per-
mssion to be off fromwork on January 14, 1977. In defense of his
position, he argues that his automobile's fuel punp nal function,
unavoi dably kept himfromreporting to work and that he tried to cal
his foreman between 7:20 A M and 7:30 AM and the Star Agent |ocated
at Dal hart, Texas. He subnmitted a receipt showing a $14.64 expenditure
for auto parts, dated January 14, 1977.

Carrier, contraw se, asserts that his foreman was at home
during the purPorted tel ephone attenpt and that the Star Agent was at
work at the Dalhart station. It contends that the auto parts receipt
was altered, since the number 4 in the date section narked 1-14-77
was different fromthe nunber 4 witten in the cost colums.

In our review of the case, we agree with carrier's position
that claimant failed to notify his foreman properly that he would have
to be off fromwork that day. Bis assertions that he called his
foreman between 7:20 A M and 7:30 A M and the Star Agent are un-
supported. O aimant was under a more conpelling obligation, givenhis
particul ar enploynent circumstances to insure that he notified his
superiors pronptly of any prospective absences.

There was no indication that his foreman was not at hone
between 7:20 A M and 7:30 A M and the record shows that the Star
Agent was at his assigned location on this date.

Even assunin?.arguendo, that the Star Agent had monentarily
stePped outside his office that morning, it is inconceivable that he
coul d not be eventually reached, since grievant testified thathe
tried "on and off" to contact him
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Wien the dubiously dated auto parts receipt is factored
into the sumtotal calculation and measured objectively against his
prior attendance record, we believe that the ten (10) day suspension
penalty was not unreasonable or excessive. W will deny the claim.-

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the weaning of the
Rai [ way Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A WA R D

C aim deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ém

Executive Secretary

Dated at Chicago, Illinois, this 28thday of September 1979.




