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(Brotherhood of Maintenance of Way &ployes
PARTIRSTODISFUTR: (

(Chicago, Klwaukee, St. Paul and Pacific
( Raiir&dcoGlpany-

Sm OF CLAfM: 'Claim of the System Ctittee of the Rrotherhood
that :

(1) The claim, as presentedbythe GeneralChalnnanon
February26,1g76to Roadmaster J. E. Ely shallbe allowed as presented
because said claim was not disallowed by Roadmaster J. E. Rly in
accordancewithRule 47 l(a) (SystemFile c#U-Wisconsin/D-199).

me letter ofclaimwillbe reproducedwithinour
initial submission."

OmOlf OF BOARD: The letter referred to in Statement of Claim
&argedCarrierwith  violating the effective

Agreement byhavbgfaileitoassign  furloughed tr~klaborer
E. E. Rickson to the temporary position of laborer in accordance with
his seniority, atWestby,WisconsinonJamary19,1976  andthereafter,
anddemanded,as  remedy,reimburs~ttoRrickson "forthe earn- he
would have received had he been assigned to this position as of
January 19, 1976." The letter contended that Rules 2, 3, 8 "among
0thers"were  violatedby Carrier's actions inthis matter.

Inasmch as the claim now before the Division is based on aa
alleged procedural default by Carrier, our examination of the record
is addressed to the events in~lving the handling of the foregoing
claim. In chronological sequence, these steps are:

1. The orIginal claim letter was sent under date of February 26,
1976 fro1~0eneral ChalrmanR. O.Chambers to RoadmasterJ. E. Ely,
chargingdenialofassignutentsnddemandj% reimbursement therefor in an
amount equivalent to that which he wouldhave earned if he had been
&SSigMd.

2. In its statement to us, Carrier describes its reaction as
one of having realized that employe Erickson should have been called
in for the vacancy in question and so offered to pay his loss of 5 days'
pay (January 19, 20, 21, 22 and 23, 1976) by permittiq him to work an
additional week with a section of the crew at Tomah, Wisconsin after
the abolishment of the panel gang he had been working with in March 1976.



Award number 22551
DocketWumberHK2347

Page 2

3. Carrier includes inthe record a copy ofaletter,under
date ofMarch=, 1976, from~r.~ricksonto  ~neralchsirman
R. 0. Chambers of B.M.W.E., showingthatcopywas senttoJ. E. Ely,
Roadmaster. In this letter Mr. Erickson, referring to the subject
claim, states, inpsrt:

"Please drop this claimas Ihavebeenduly
CompensatedbyRoadmasterJ. E. Elywho
allowed me to work an extra week longer with
the Section crew at Tomah, Wise. after the
conclusion of the panel gang which I worked
in dnrw the month of March 1976."

4. iiowever,under date of!+fay6,1g%,&neralChairmsn
Chambers wrote to Roadmaster Elythat Elyhad not "respondedtothis
claim in accordance to Rule 47 of the schedule'of Rules governing the
employees in the maintenance of way depsrtment. The claim is now in
default." The letter quotes Rule 47 and goes on to ask when the
remuneration requested in the original claim will be paid.

5. m letter dated May 21, 1976, Mr. Rly responded to
Mr. Chambers that he had not regarded it as~necessary to "respond* to
the claim, "inasmuch as I accepted Wx. Erickson's letter, copy to me,
of March 23, 1976 as settlement of the grievance and due to the fact
that said letter was addressed to you, I had considered the letter as
proper acknowledgement and handling of the claim."

6. Further exchanges of letters followed between Carrier and
OPganization inwhich are arguedessentially their present postures
before us on the procedural Consequences of the alleged individual
"settlements" by Claimant.

/Rule 47-l(a) states:

"All claims or grievances most be presented in
writingby or onbehalfofthe employee involved,
to the officer of the Carrier authorized to receive
same, within 60 days from the date of the occurrence
on which the claim or grievance is based. Should
w said claim or grievance be disallowed, the
Carrier shaU.,within60  as;vS from the date same is
filed, mtm whoever filed the claim or grievance
(the employee or his representative) in writing of
the reaaona for such disallowance. If not so
notified, the claim or grievance shall be al&wed
a8 presented,butthis shallll~tbe considered es
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"a wecedent of waiver of the contentions of
the Carrier as to other simiLst claims or
grievances."

Crganisation  calls particular attention to that part of the
Rulewhich requires that (a)whenclaim is disallowad,Carrier  shall,
within 60 days fromthe date such claim is filed, givewritten - ..~
notification to %hoever filed the claim,' of the reasons for such
disallowance, and (b) if "not so notified, the claim or g&mUCC
shall be allowed as presented..." %\

,:

Organization  notes that although the original claimwas
filed with Roadmaster Rly by letter dated February 26, 1976, Mr. Ely ',
did not respond to cosaauicator of claim until his letter of Mey 26,
1976, eighty-five days later, nor in their view, actually disallow
the claimuntil a letter fromhim dated Augost27,1g76, almost 3'
months after that, wherein he stated to General Chairman (after
exposition of Carrier's position in respect to Rule 47-l(a)) that
claim is "declined."

..<'
Carrier emphasizes that the procedures relied on in Rule

47-l(a) w Organization refer to "
l\,;

. ..Should any such claim or grievance'
be disallowed..." In their view, the subject claim was not "disallowed";
it was, in iact, "allowed" by means ~of the'settlement reached between
both the~"eqloyee inx~lved" andthis Carrier. Accordingly, the claim
is regardedas havingbeenrenderedmootbythe eliminationof an
"employee involved" as well as the absence of a "disallowed" claim -
inasmuch as the claim was timely satisfied by the arrangement made
for and accepted by Claimant (in a letter of March 23, 19'76 to
Organization General Chairman - 811 elapsed; time of less than 30 d&
from date of original claim).

Because the claim which has reached us relies only on a
contentionofproceduralviolation,we  are confinedto making a
judgment solely on that basis; we wt reach examination of the ',
merits of the original work-denial claim. ,/

It mnst also be stated that the "settlement" of the original
claim which was reached between Carrier and the individual Claimant
nnmt be declared not to constitute an "allowance" of claim which
Crganization 0riginaUy servedon  Carrier. That claim expressly
demanded payment of a sum of money as reimbursement in compensation
for the alleged work-deprivation. The "settlement" arranged, instead,
for fatare extra work time equivalent to the time allegedly lost by
Claimant. We muat resist analysis of whether such arrangement might
be regarded as a "just" disposition of the claim; the fact is that it
did not grant said claim.
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Accordingly, we must reject Cacrier's position that it had

"allowed" the claim and that the subject thereby became moot.

We must also find as a matter of plain fact that Carrier
failed to meet its obligation to react explicitly and with direct
responsiveness by the Carrier official addressed to the Organization
official awaiting disposition of the claim sent by the latter, within
the 60 days required in Rule 47. Here, there are also factors which
might seem capable of reconstruction into an equivalence of such
compliance.
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That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier BndRuployes withinthemeaning  oftheRailway
LaborAct, as approvedJune 2l,l#;

That this Division of the Adjustment Board has jurisdiction
over the dispute involvedherein;and

That the A.greement  was violated.

A W A R D

Claim sustained.

RATIORAL RAILROAD ADJUSTMEST BOABD
Ry Order,of Third Division

ATTEST:

Dated at Chicago, Illinois, this 28th ~ of September 19‘79.


