NATTIONAL RATLRCAD ADJUSTMENT BOARD
Avwar d Fumber 22551
THIRD DIVISION Docket Rumber M 22347

Louis Yagoda, Referee

(Brotherhood of Mai nt enance of My Employes
PARTIES TO DISFUTE:

((Chi cago, Milwaukee, St. Paul and Pacific
( Raiilrcad Company

STATEMENT OF CLAIM: 'hCI ai mof the SystemcCommittee of the Brotherhood
that :

2él) The claim* as presented by the General Chairman on
February 26, 1976 to Roadmasster J. E. Ely sball be al | owed as presented
because said claimwas not di sal | owed by Roadmaster J. E. Ed¥ in
accordance with Rule 47 | (a) (System File C#15-Wisconsin/D-1949).

*The | et t er of claim will be reproduced within our
initial submission.”

OPIRION OF BOARD: The letter referred to 4m Statenent of Caim
charged Carrier withviol ati natheeffective

Agr eenent by baving failled to assignf url oughedtrack laborer

E. E. Erickson to the temporary position of laborer in accordance with
hi sseniority, at Westby, Wisconsin on Jamuary 19, 1976and thereafter,
and demanded, a8 remedy, reimbursement to Erickson "for the earnings he
would have received had he been assigned to this position as of
January 19, 1976." The letter contended that Rules 2, 3, 8 "among
others" were violated by Carrier’s acti ons in this matter.

Inasmch as the claimnow before the Division is based on an
al l eged procedural default by Carrier, our exam nation of the record
I's addressed to the events inwolving the handling of the foregoing
claim In chromological sequence, these steps are:

1. The originalclaimletter was sent under date of February 26,
1976 from General Chairman R. O, Chambers to Roadmaster J, E. Ely,
charging denial of assignment and demanding Iei nbursenent therefor in an
amount equivalent to that which he woul dhave earned if he had been
agsigned.

2. Inits statement to us, Carrier describes its reaction as
one of having realized that employe Eri ckson shoul d have been call ed
in for the vacancy in question and so offered to pay his loss of 5 days'
pay (January 19, 20, 21, 22 and 23, 1976) by permitting himto work an
additional week with a section of the crew at Tomak, Wsconsin after
the abolishment of the panel gang he had been working with in March 1976.
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3. Carrier includes in the record a copy of a letter, under
dat e of March 23, 1976, from Mr. Erickson to General Chairman
R 0. Chanbers of B.MWE., showing that copy was sent to J. E. Ely,
Roadmaster. In this letter M. Erickson, referring to the subject
claim states, in part:

"Pl ease drop thi s claim as I have been duly
compensated by Roadmaster J. E, Ely who
allowed Ne t0 work an extra week |onger with
the Section crew at Tomah, Wisc, after the
concl usion of the panel gang which 1worked
in during the nonth of March 1976."

4. However, under dat e of May 6, 1976, General Chairman
Chanber s wr ot e to Roadmaster Ely that Ely had not "responded to this
claim i n accordance to Rule 47 of the schedule of Rul es governing the
enPI oyees in the maintenance of way department. The claimis now in
default." The letter quotes Rule 47 and goes on to ask when the
renuneration requested in the original claimwll be paid.

5. By letter dated May 21, 1976, M. Ely responded to
Mr, Chanbers that he had not regardedit as necessary to "respond* to
the claim "inasmuch as | accepted Mr. Erickson's letter, copy to ne,
of March 23, 1976 as settlenent of the grievance and due to the fact
that said letter was addressed to you, [ had considered the letter as
proper acknow edgement and handling of the claim”

6. Further exchanges of letters followed between Carrier and
Organization in which ar e argued essentially their present postures
before us on the procedural Consequences of the alleged individual
"settlenments” by C aimnt.

/Rule 47-1(a) states:

"All claims or grievances nost be presented in
writing by or on behalf of theenpl oyee i nvol ved,
to the officer of the Carrier authorized to receive
same, within 60 days fromthe date of the occurrence
on which the claimor grievance is based. Shoul d
any said claimorgrievance be disallowed, the
Carrier shall, within 60 days fromthe date sane is
filed, notify whoever f£iled the claimor grievance
(the enployee or his representative) im witing of
the reasons for such disallowance. If not so
notified, the claimor grievance shall be aliowed

as presented, but this shall not be consi dered es
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"a precedent of waiver of the contentions of
the Carrier as to other similar clainms or
grievances."

Organization cal|s particular attentionto that part of the
Rul ewhi ch requires that (a) when claim | s disailowed, Carrier shall,
wi thin 60 days from the date such claimis filed, give written .
notification to “whoever filedthe claim' of the reasons for such
di sal | owance, and (b) if "not so notified, the claimor grievance
shall be allowed as presented..."

‘\;,/’

Organization notes that al though the original elaim was
filed with Roadmaster Ely by letter dated February 26, 1976, M. Ely
di d not respond t 0 commnicator of claimuntil his |etter of May 26,
1%76, ei ghty-five days later, nor in their view, actually disallow
the claimuntil aletter from him dat ed August 27, 1976, al nost 3
nonths after that, wherein he stated to General Chairman (after
exposition of Carrier's position in respect to Rule 47-1(a)) that
claimis "declined." P

N

Carrier enphasizes that the procedures relied on ia Rule
W7-1(a) by Organization refer to ". ..Should any such claimor grievance"
be disallowed..." In their view, the subject claimwas not "disallowed";
it was, in faet, "allowed" by neans of the settlement reached between
bot h the "employee involved" and this Carrier. Accordingly, the claim
i s regar dedas having been rendered moot by the elimination of an
"enpl oyee involved" as well as the absence of a "disallowed" claim=
i nasmuch as the claimwas tinely satisfied by the arrangenent made
for and accepted by Claimant (in a letter of March 23, 1976 to .
Organi zation General Chairman - an elapsed; tine of |ess than 30 days
fromdate of original clain.

Because the claimwhich has reached us relies only on a
contention of procedural viclation, weare confinedto makinga
judgnent solely on that basis; we eanmot reach exam nation of the
nerits of the original work-denial claim

It mast al so be stated that the "settlement” of the original
clai m which was reached between Carrier and the individual C ainmant
mast be declared not to constitute an "allowance" of claimwhich
Organization originallyserved onCarrier. That cl ai mexpressly
denanded f)ayrrent of a sumof money as reinbursenent in conmpensation
for the alleged work-deprivation. The "settlenent" arran?ed, i nst ead,
for fature extra work time equivalent to the time allegedly |ost by
Claimant. W mmst resist analysis of whether such arrangement night
be regarded as a "just" disposition of the claim the fact is that it
did not grant said claim
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/
Accordingly, we nust reject Carrier's position that it had
"al | owed" the elaim and that the subject thereby became noot.

W nust also find as a matter of plain fact that Carrier
failed to meet its obligation to react explicitly and with direct
responsi veness by the Carrier official addressed to the Organization
official awaiting disposition of the claimsent by the latter, within
the 60 days required in Rule 47. Here, there are also factors which
m ght seem capable of reconstruction into an equival ence of such

conpl i ance.
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That the parties waived oral heari ng;

That the Carrier and the Employes involved in this dispute
arerespectivelyCarri er and Employes within the meaningof the Railway
Labor Act, as approved June 21, 193k;

That this Division of the Adjustnent Board has jurisdiction
over the di sput e involved herein; and

That the Agreement was vi ol at ed.

AWARD

Claim sustained.

NATTIONAL RAl LROAD ADJUSTMENT BOARD
By Order of Third Division

cutive Secretary

Dated at Chicago, Illinois, this 28th day of Septenber 1979.




