NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 22553
THIRD DI VI SI ON Docket Wumber CL-22520

Paul C. Carter, Referee

Brot herhood of Railway, Airline and
Steamship C erks, Freight Randl ers,
( Express and St ati on Employes

PARTI ES TO DISPUTE: ( _
(Sout hern Railway Conpany

STATEMENT OF CLAIM  Caimof the System Commttee of the Brotherhood
(GL~8527)t hat :

(a) Carrier violated the Agreement at Charlotte, North
Carolina, when it disqualified M. R G Register, Cerk, effective
January 23, 1976, foral |l eged physical reasons, and refused to agree
to a neutral doctor to resolve the issue.

(b) Carrier shall be required to restore M. R G Register
to the service of the Carrier and conpensate himfor all time |ost,
begi nning January 23, 1976, and continuing until he isrestored.

OPI NI ON oF BOARD: Fol [ owi ng an absence from Carrier's service of

about two and one-hal f years, claimnt was required
to undergo a physical examnation and, on Wy 19, 1975, was approved

to return to work as an outside yard clerk at Charlotte, North Carolina.
Wile claimnt net Carrier's minimum physical standards when exam ned,
the exam ning physician detected early indication of cardiac deficiencies,
and the Carrier's Chief Surgeon determined it necessary that claimant

be re-exanined in Si X months,

On Decenber 23, 1975, claimant was re-examned by Carrier's
physician at Charlotte, North Carolina, who found that clalimnt's
cardiac condition had deteriorated; that he had early signs of con-
gestive heart failure and was found to have "mtral regurgitation,
mtral insufficiency secondary to papillary nuscle dysfunction and
premature ventricular contractions." As a result of this exam nation,
the Carrier's physician determned that claimnt did not meet the
Carrier's thsical standards for his position, specifically that no
employe W || be pernitted to remain in service if he has "a history of
clinical diagnosis of a condition or disease known to |lead to syncope,
dyspnea, col[apse or congestive heart failure.”
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Claimant was sent to the Sanger Clinic in Charlotte for a
full evaluation of his heart condition. On February 4, 1976,
Dr. Norris Barbold, of the Sanger Cinic, confirmed the Carrier's
physician's earlier findings, and added thatin his opinion claimant
woul d be a candidate for open heart surgery in the near future.
Wth this information, the Carrier's Chief Surgeon disqualified
claimant fromcontinuing service as a yard clerk.

The Board agrees that the Carrier alone has the duty and
the right to set and enforce medi cal standards for its enployes.
This is evidenced by the Federal Enployers Liability Act, and the
many court decisions cited in the record before the Board. In the
exercise of that right the Carrier's minimum nmedical standards include:

"no history or clinical diagnosis of a condition
or disease known to |ead to syncope, dyspnea,
col I apse or congestive heart tailure."”

The governing col | ective bargaining Agreement does not
dimnish the Carrier's right to determne nedical qualification of
clerks. There has, however, been an understanding bet ween t he
Oré]ani zati on and the Carrier over many years that adjudication of a
nedi cal dispute by a neutral doctor will be provided when "the
findings of the enployee's doctor conflict with those of the Carrier's
doctor.." This understanding only subjects the disputed nedical com=
dition of a disqualified employe to neutral determnation. It does
not require the adjudication of the validity of the standards which
the Carrier has the right to deterni ne.

The record before the Board does not contain evidence of
a conflict in findings between claimnt's physician and Carrier's
physician. There is, therefore, no proper basis for the Organization's
contention that the Carrier violated the Agreementwhen it refused to

agree to a neutral doctor to resolve the issue of claimant's disqualifi-

cation. There is, likewse, no basis for the claimfor conpensation
for time lost by claimnt while out of service.

The record does show that in Novenber, 1978, the Carrier
received information that claimant had undergone open heart surgery
toreplace his mtral valve, |ie subsequently underwent a returnto
wor k physieal exam nation, in which his condition was found to
conform to Carrier's minimum medical st andar ds and he was appr oved
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toreturn to service, and was se notified on January 18, 1979. He
actual ly returned to active service Januar% 31, 1979. This later
devel opnent, of course, has no bearing or the claimbefore the
Board, Whi ch, for the reasons previously stated, mast be denied.

FINDINGS: The Third Division of the Adjustment Board, after giving the
Wﬁarties to this dispute due notice of hearing thereon, and
upon the whole record and all the evidence, finds and hol ds:

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes within the meaning of the
Rai [ way |abor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A WA RD
C aim denied.
NATTIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division
ATTEST: /,

ExecutiveSecretary

Dated at Chicago, Illinois, this 16thday of Cctober 1979.




