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BATIONALRAILR~ADADJU~BQARD
Award Number 22556

THIRDDIVISION Do&&Number CL-22612

Paul C. Carter, Referee

(Brotherhood of Railway, Airline and
( Steamship Clerks, Freight Bandlers,
( Express and Station Employes

PAKPIES TO DISPUTE: (
(Southern Pacific Transportation Company
( (Pacific Lines)

sJ!ATFMENl  OF CLAIM: Claim of the System Coumittee of the Brotherhood
(668588) that:

(a) The Southern Pacific Transportation Company violated the
current Clerks' Agreesent when it dismissed employe R. A. Dupree from
service; and,

(b) The Southern Pacific Transportation Company shall now be
required to compensate Mr. R. A. Dupree one day's~pay at the rate of
Industrial Clerk Position No. 10, $55.19 per day, October 21, 1977 and
each date thereafter until April'3, 1978, the day and date he was re-
instated with seniority unimpaired.

OPINION OF BOARD:. Claimant, assigned as industrial clerk on Carrier's
Los Angeles Division, entered the Carrier's service

as a clerk on September 21, 1965. lie was removed from service on
October 21, 1977, for allegedly refusing to drive a certain designated
Carrier vehicle for the purpose of picking up an interchange list.
On the same date claimant was notified to attend an investigation,
scheduled for 9:00 A.M., October 27, 1977. After a lengthy investiga-
tion on October 27 and October 28, 1977, claimant was dismissed from
service on Nwember 7, 1977. He was reinstated with seniority rights
unimpaired on April 3, 1978. The claim before the Board is for pay
for time lost while out of service.

The Board has carefully reviewed the lengthy transcript Of
the investigation, as well as the submission of the parties. The
claimant contended throughout that the car involved, a leased 1975 tan
Nwa, was not safe to drive and that he had notified his supervisors
to that effect. ~The transcript also contains substantial evidence
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that other clerks, who had driven the car involved, considered it unsafe
and had so reported to their supervisors, including the Trainmaster who
remwed claimant from the service. Oue clerk testified that he had
driven the car 011 October 19 and 20, and oil October 20 when he had to
apply pressure to the brake "the front brake grabbed," causing the car
to swerve into oncoming traffic and an accident was barely averted.

TheTe is no evidence that the car was tested by an expert
mechanic before the Trainmaster insisted 011 claimant driving it at
about lo:25 A.M., October 21, 1977, and removed claimant from the
service because he would not drive it. The record does show that ou
October 23, 1977, two days after the occurrence here involved, while
being driven by a conductor, the car severed a tie rod when it hit
a rut in the road.

The record shows that the car had been driven approximately
60,000 miles; that vehicles are ordinarily replaced by the leasing
company in the mileage range of 55,000 to 60,000 wiles; and that a
replacement had been ordered in March 1977, but, through some mistake,
the order was not put through.

The Board does not condone insubordination on the part of
any employe. Neither will it support a Carrier requiring an employe
to perform a servicewheua real safety hazard may be involved. It is
our considered opinion that, with the complaints that had been
received as to the car being unsafe, the Carrier would at least have
had it checked by an expert mechanic before insisting upon the
claimant driving it, esp.e@ally.when  the record shows that claimant
could have been assigned another vehicle to drive.

Based on the entire record, the Board concludes that the
Trainmaster precipitously suspended claimant from service about
lo:25 A.M., October 21, 1977, which, from the evidence, was not
accomplished in a very calm manner. We also conclude that claimant's
subsequent dismissal from the service was improper, and that claimant
is entitled to be compensated for time out of service in accordance
with kule 52 of the applicable agreement.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the parties waived oral hearing;
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That the Carrier and the Employes iwolved in this dispute
are respectively Carrier and Euployes within the meaning of the
Railway labor Act, as apprwed June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
wer the dispute involved herein; and

That the Agreement was violated.

A W~A R D

Claim sustained in accordance with the Opinion.

NATIONALRAILROADADLDJSIMEWT  BOARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 16th day of October 1979.
-F
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Serial No. 307

RAT10NALRAlLR0ADAIuDSlWRNTROARD

TEIRDD~ISION

IX'PKFPRNTATION  NO. 1 to AWARD NO, 22556

DOCKET NO. a-2261.2

NME OP CRGANISATION: Brotherhood of Railway, Airline and Steamship Clerks,
F-reight Handlers,  l&press and Station Brployes

N4KEiOFCARRIER: southern Pacific TraMportstion axqnny
(Pacific Lines)

Upouapplicationof the representatives of the employe iuvolved
in the above award, that this Board interpret the sama in Ughtofthe die-
puts bebeen the parties as to the meaniug and application, as provided
In Sect.ion.3, First (m) of the IMlway Iebor Act, as approved Juue 21, 1934,
thefollowiuginterpretationis wade.

On October 16, 1979, this Division issued its Award No. 22556
in dispute between the parties, in which the claim of the employes read:

"(a) The Southern Pacific Transportation Cuapany
violated the current Clerks' Agreement when it dismissed
employe R. A. Dupnse famn sendqe; and

(b) The Southern Pacific !Crausporbation  Company
shall nm be required to canpansateMr.R. A.Dupree one
day's pay at the rata of Izdustrlal Clerk Position No. 10,
$55.19 per day, October 21, 19n aud each date thereafter
until April 3, 1978,  the day aad date he was reinstated with
seniority unimpaired."

We sustained the claim, with the following lauguage:

"Based on the entire record, the Board concludes #at
the Trainmaster precipitously suspended claimant from service
about lo:25 A.M., October 21, 1977, which, frouthe evidence,
was notaccanpllshed ina very calmmamer. We also conclude
that claimant's subsequent dismissal from the service was
improper, aud that c3aiaeant is entitled to be coupansatal  for
the out of service in accordancewitb Rule 52 of the applica-
ble agreement."

Rule 52 of the applicable agreement, referred to in the award
psrteined to the method of coquting pay "Lf the final decision demee6 that
charges against the employe were not sustained..."
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The question at issue in the request for interpretation perb3lns
to vaetion or wy in lieu thereof during the year 1978,

It is well settled that the purpose of 8n interpetition is to
u;p~inthe~as~i~l~~eandnottomakeanewlhrardarcon-
sider issues~that were not before the Board when the Award WLS issued.

When Award No. 22556 was issued thers was no question before the
%ard amcencing vacation or pay in Ueu thereof for ck&mnt in 1978, and
such issue my not properly be passed upon %rcmgh the guise of an inter-
pret&.10*. Ibe request for an interpretation will, therefore, be dismIssed.

Referee Faul C. Carter, who sat with the Division as a neutral
mesaber when Award No. 22556 was adopted, also pxrticipated with the Division
in making this interpretation.

RATIORALRAILRCADADJTJ3MENTBCARD
By order of Third Ditision

A-T: ampdExecutive Secretary

Dated at ChicagO, Illinois, this 26th day of February lg&.


