NATTONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunber 22556
THIRD DIVISION Do&&Number CL-22612

Paul ¢. Carter, Referee

Brot herhood of Railway, Airline and

Steanship O erks, Freight Handlers,

Express and Station Enpl oyes
PARTIES TO DI SPUTE: (

(
(Southern Pacific Transportation Conpany
( (Pacific Lines)

STATEMENT OF CLAIM  Claimof the System Committee of the Brotherhood
(GL-8588)t hat :

(a) The Southern Pacific Transportation Cempany viol ated the
current d edr ks' Agreement when it di sm ssed employe R A Dupree from ;
service; and,

(b) The Southern Pacific Transportation Conpany shall now be
required to conpensate M. R A Dupree one day's pay at the rate of
Industrial Clerk Position No. 10, $55.19 per day, Cctober 21, 1977 and
each date thereafter until April'3, 1978, the day and date he was re-
instated with seniority uninpaired.

OPI Nl ON OF BOARD: C aimant, assigned as industrial clerk on Carrier's
Los Angeles Division, entered the Carrier's service
as a clerk on September 21, 1965. lie was renoved from service on
Cctober 21, 1977, for allegedly refusing to drive a certain designated
Carrier vehicle for the purpose of picking up an interchange |ist.

On the same date claimant was notified to attend an investigation,
scheduled for 9:00 A.M, Cctober 27, 1977. After a lengthy investiga-
tion en Cctober 27 and Cctober 28, 1977, claimant was dismssed from
service on Nwenber 7, 1977. He was reinstated with seniority rights
uninpaired on April 3, 1978. The claim before the Board is for pay

for time | oSt while out of service.

The Board has carefully reviewed the |engthy transcriﬁt 0]
the investigation, as well as the submssion of the parties. The
clai mant contended throughout that the car involved, a l|eased 1975 tan
Nwa, was not safe to drive and that he had notified his supervisors
to that effect. The transcript also contains substantial evidence
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that other clerks, who had driven the car involved, considered it unsafe
and had so reported to their supervisors, including the Trainmster who
removed Cl ai mant fomthe service. Ome clerk testified that he had
driven the car en Cctober 19 and 20, and em Cctober 20 when he had to
apply pressure to the brake "the front brake grabbed," causing the car
to swerve into onconming traffic and an accident was barely averted.

Theze | S N0 evidence that the car was tested by an expert
mechani ¢ bef ore the Trainmaster i nsisted on claimant driving it at
about 10:25 A M, Cctober 21, 1977, and renoved claiment fromthe
servi ce because he would not drive it. The record does show that onm
Cctober 23, 1977, two days after the occurrence here involved, while
being driven by a conductor, the car severed a tie rod when it hit
a rut in the road.

The record shows that the car had been driven approxinately
60,000 mles; that vehicles are ordinarily replaced by the |easing
company i n the mleage range of 55,000 to 60,000 wiles; and thata
repl acement had been ordered in Mrch 1977, but, through some m stake
the order was not put through

The Board does not condone insubordination on the part of
any enploye. Neither will it support a Carrier requirin% an employe
t 0 perform a servicewhen a real safety hazard may be involved. It is
our considered opinion that, with the conplaints that had been
received as to the car being unsafe, the Carrier would at |east have
had it checked by an expert nechanic before insisting upon the
claimant driving it, espegially when the record shows that clai mant
coul d have been assigned another vehicle to drive.

Based on the entire record, the Board concludes that the
Trai nmaster precipitously suspended claimant from service about
10:25 A M, OCctober 21, 1977, which, from the evidence, was not
acconplished in a very calm manner. W also conclude that clainant's
subsequent dismissal from the service was inproper, and that claimant
is entitled to be conpensated for time out of service in accordance
with Rule 52 of the applicable agreenent.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds

That the parties waived oral hearing;
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That the Carrier and the Employes iovolved in this dispute
are respectively Carrier and Employes W thin the neaning of the
Rai | way |abor Act, as apprwed June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
wer the dispute involved herein; and

That the Agreement was viol ated.

Aw aRD

Claim sustained in accordance with the Qpinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: MM/
Executive Secretary

Dated at Chicago, Illinois, this 16th day of Cctober 1979,
F3
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NATIONAL RAILROAD ADJUSTMENT BOARD
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IRTERPRETATION NO. 1t o AWARD NO, 22556
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NAME OF ORGANIZATION: Brot herhood of Railway, Airiine and Steanship O erks,
Freight Handlers, Express and St ati on Employes

RAME OF CARRIER: sout hern Paci f i C Transportation Company
(Pacific Lines)

Upon application of the representatives of the enpl oye involved
in the above award, that this Board interpret the same i n 1ight of the dis-
put s between the parties as to the meaning and application, as provided
in Section 3, First (m of the Railway labor Act, asapproved Jume 21, 193%,
the following interpretation iswade.

o On Cctober 16,1979, this Division issued its AwadNo. 22556

in dispute between the parties, in whieh the claimof the employes read:
~ "(a) The Southern Pacific Transportation Company

violated the current Cerks' Agreenent when it dism ssed

empioye R. A« Dupree fmom servige; and

(b) The Sout hern Pacific Pransportation Conpany
shal | now be required to compensate Mr. R. A. Dupree One
day's pay at the rata of Industrial Cerk Position No. 10,
$55. 19 per day, October 21, 1977 and each date thereafter
until April 3,1978,the day and date he was reinstated with
seniority unimpaired,”

V% sustained the claim with the foll owi ng langusge:

"Based on the entire record, the Board concl udes that
t he Trainmaster precipitously suspended claimant fromservice
about 10:25 A. M, Cctober 21, 1977, whi ch, from the evi dence,
Was not accomplished in a Very calm manmer, \\& al so concl ude
that claimnt's subsequent dismssal fromthe service was
i nproper, and that elaimant is entitled to be compensated for
time out of service in accordance with Rul € 52 of the applica-
bl e agreenent."”

Rule 52 of the applicable agreement, referred to in the award
pertained t0 the net hod of computing pay "If t he £inal deci Si on decrees t hat
charges agai nst the enpl oye were not sustained..."
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The question at issue in the request for interpretation pertains
t 0 vacation Or pay in lieu thereof during the year 1978,

It iswell settled that the purpose of eninterpretetion is to
explain the Award as originelly made and not to make & new Awerd or cone
sider issues-thet were not before the Board when the Award was i ssued.

When AwardNo. 22556 was | Ssued there Was no question before the
Board concerning vacation or pay in lieu thereof for cleimant i n 1978, and
such issue may not properly be passed upon through the guise of an inter-
pret& 10*. e request for an interpretation will, therefore, be dismissed,

Ref er ee Paul. Co Carter, Who sat with the Division as a neutral
member When Award No. 22556 was adopt ed, al sO participated With the Division
in making this interpretation.

NATIORAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

LS Fceoe

Secretary

A'l‘l‘EST'

Dat ed at Chieago, |Ilinois, this 26th day of February 198,




