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PaulC.Carter,Rsferee

(Brotherhood of Railway, AirUne and
( Steamship Clerks,Frei.ght Haudlers,
( Express and Station Reployes

PABTfESTCDISRRIE: (
(me WashIngton Tamhal. Ccmpsqy

STATENERT OF CLAPI: Claim of the System Ctmmittee of the Brotherhood
(GL-86a) that:

(a) Carrier violated the rules of the Agraement, effective
July& 1972,p.?uticularlyArticlel8, alumg others,when  on September 29,
1977,itdL3missedMr.W.E.Stewert  frcmactive atice onthe assmsPtion
thathewasasnspectinasteallngincidentthsttookplaceonAugMt4,
1977.

(a) Carrier violated the rules of said ~greemept when it post-
poned Hearing scheduled for September 1, 1977, due to not knowing the
whereabouts of their key witness, rescheduled the HearinS for September 27,
19'7'7, but refusedtherequestofthe Duly AccreditsdRepresantativeto
postpone the Hearing until afteriToveiuber  21, 19T7,the date&. Stewart
was scheduledto appear ataCivilCourtHea?ing.

(c) Carrier*s actfon iadismissingMr.Stewart  from service
an~~chargeswasaaeedonpredeterminedgniltandmeresuspicion
andthereforewas unjust,mreasonable  aml an abuse of Carrier's
discretion.

(d) Carrier shall now restore Mr. Stewart to active service
with allhis seniorityrights  uniupaired andpermithimtoreturnto his
formerpositionor  snypositionbuUetineddur3nghis  absence towhich
his seniority wSll entitle him.

(e) Caziw shall ezqunge from his record any mtntion
placed thereon as a result of its impraper action aud compensate
Mr.Stewart for all time held out of service, includingprotective
sgreementpagmentswhichwouldhsvesccruedtohimhadher~edin
service, inclusive of reimbursement for any medical expenses, hospital,
sugicalorrelated expemesthatMr.Stsnartis  required to assume for
himself and/or dependents to the extent that such expenses would have
bean paid by Travelers Iusurauce Company had Claimant continued in
Csrrier's service.



AwardHumber  22559
Docket Humbar ~~-22651.

Page 2

0PmIoH OF BXRD: Cla3mantwas employedas aStationCleaner. On
Aumst 26,197. Carrie's Assistant ErMmerFixed

/
Property, notifiedCl&exst  &a m&&for ahearing at10:6OA.M.,
Thursday, September1,197'7,  onthe following charges:

"1. Violation of that part of Washington Tanninal
Caspany Genersl Rule 'B' which reads 'B@.oyes
nmstbeofgoodmoralcharacterandmustcondIlct
themselves at all times, whether on or off Canpany
KoPerRf,~==h=== a5 mt to bring discredit
upon the Compq', by being arrested on Company
PmPerty.

"2. Violationofthatp&  ofWashingt.onTm
Company Gmersl Rule 'I?' which reads 'Stealing',
whenyouwere arrested at 1:3Op.&, onAugust 23,
197'7 by United States Psrk Police Detective
Simmons."

4
Claimant had been removed fromthesezvlceon  the date of his

L west.

Thehearingwas heldonseptember  27,1977. OnSeptember 29,
19-77, ~latiws~  notifiedthsthehadaeenfound guilty as chstgsd

<
a&was dismissedfromthe  service. The arrest was in connectionwith

-.J an alleged theft that occurred in the Y.M.C.A. (The Claimarrt was latar
ncquitted in Criminal Court of the theft chmge.)

//- . & appears to be the position of the Carrier that its General

&

Rule '%,"~qpted in the letter of charge, extends to persons arrested.
.; (It ia the f3nding of this Board that such position is untenable. We

COOEUT in the Fi&ings of SecondDivision Award Iio. 7l3o;jwhera it wss
held:-

,-.
?ie disagree with the Carrier as to the crux of?

‘:i !(q this case, as stated above. The initial question
; 1 forusiswhethertheapplledportionofc~aqy

/ Rule 'P' 'the arrest of at3 emplosee byproper
police 0: legsl authority with resultant f'iling
of charges . . ..is sufficient cause for discipline,'
I5 aressonable.niie?  We findthat it is not.
WefindsucharuLe,asappliedintheinstant
case, to aemaaifest3yunreasonable. Certainly
thaCarrierhasther3ghtt.o  establishreasonable
operating rules, but to have a rule that subjects
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"an ezaploye to discipline - theulthte discipline \
of dismissal -- on the sole basis of the employee
having been arrested snd charged with a crime, is \,
contrary to reason and -al fairness. It is
aharsh fact of life inour society that innocent
persons may be erroneously arrested and charged
withacrime,onlytobe later ful3g eaDneratedat 1.
atrialwhanthe individuals' case(s) fully I
presented before a judge and/or jury. Such is /
what happened inthe instant case, andthe Carrier
bsaedonRile 32, is responsible to pa(ythis fury
exonerated emplqee for all time lost, less any '1
amarnt earned duringtheperiodof dismissal." ,'~ 'i

See also Third Division Award No. 2l498, in which this Division c;
consumed in the ruling of Second Division Award No. 7l3C. ./_'_

In tiew of our decision on this issue, we need zot go iuto the ,,/
merits of the arrest;discuss the difference in evidence as required in l_i~,
legalproceedings a& disciplinary~ceedings,  or to pass onother
issues raised.

We take this occasionto c&l. attention that some of the
Csrrier's Ekhibits, presented with its submission,  are practicslly
illegible, especiallg Carrier~s Exhibit "E", Pages 21, 23, 24, and 25.
If parties to disputes before this Board expect their exhibits and other 7
materit& to be comidaredbgthe  Bogcd, than such exhibits  endrtbe~%~lS
must be submitted in legible fozm.

h'
fjheclaimwillbesustainedj  exceptforthatportionof-7 Tag/

+t (e) readzing:

"...inclnding prot~ive agreement payments
whichwouldhaveaccruadtohimhadheremained
in service, inclusive of reimbursement for any
medical expenses, hospital, surgical or related
expensesthatMr.Stewart  is required to assume for
for himself and/or dependents to the extent that
such expenseswoul.dhavebeenpaidby'Pravelers
IBsuranceCompanyhadClaimsntcontirmedin
Carrier's service."

The Organization-has cited no agreement su~rt for this portion of the
i

claim.
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FIRDSIPCS:lZle~~DivLsionoftheAdjastment~ard,  uponthewhole
record and sllthe evidence, finds and holds:

That the parties waived oral heming;

That the Carrier andtheEmployes involved inthis dispute
are respectively Carrier and Eknployes within the meaning of the Railvey
Labor Act, as approvedJune E&1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involvedherein;  and

ThattheAgree~Awas violatedtothe extent shown in
Opinion.

A W A R D

Claim sustained to the exte&showninOpinions~dFirn%&s.

RATI~RAILRoADADJos~BoARD
Ry Order of Third Division

ATTBT:

Dated at Chicago, IUimis, this l6t.h dq of October 1979.


