NATIONAL RATLROAD ADJUSTMENT BCARD
Award Nunber 22586
THIRD DI VI SI ON Docket Nunber Ci-22616

John J. Manga.n, Ref er ee

(Brotherhood of Railway, Airline and

( Steanship Cerks, Freight Handlers,

( Expressand Station Employes
PARTIES TQ DISFUTE: E

Nerfolk and western Rai | way

STATEMENT OF CLATM: Claimof the System Committee of the Brotherhoed
(6L-8595),t hat :

1. Carrier violated the Agreement between the parties when it
caused Dispatcher A E. Wod to suspend work and submt to physical
examnation and lose time fromwork on May 28, 29, June 1, 2, 3, L, 5,
8, 9,10, 11, 12, 15, 16, 17, 18 and 19, and 22, 1977.

2. Carrier further violated the Agreement between the parties
when they required Dispatcher A. E. Wod to use his private autonobile to
travel fromVictoria, Virginia to Roanoke, Virginia on Tuesday, My 31,
1977, to be examned by Dr. Joseph A Ragione, Conpany Doctor, and then
return to Victoria and they further required Claimant to use his private
autonobile to travel from Victoria, Virginia to Salem Virginia and return
on Wednesday, June 22, 1977, to be exam ned by a Doctor Clarkson.

3. Carrier shall now be required to conpensate Dispatcher
A E. wWood for eight (8) hours each date May 28, 29, June 1, 2, 3, 4, 5,
8, 9, 10, 11, 12, 15, 16, 17, 18, 19 and 22, 1977, as a result of its
unilateral action in requiring A E Wod to submt to a physical
examnation and lose time fromwork as a result thereof.

4, Carrier shall further be required to conpensate D spatcher
A E Wod for use of his private autonobile at the rate of 1ik¢ fourteen
cents per mle for a total mleage of two hundred and thirty-one (231)
round trip Victoria to Roanoke on Tuesday, My 31, 1977, and a total of
two hundred and forty-one (241) mles on \Wednesday, June 22, 1977, for
a grand total of four huedred and seventy-two (472) mles.

OPINIOF CF BOARD: The operative facts of this case are not really in
dispute, Caimant, M. A E Wod, was enployed as
a Train Dispatcher at carrier's Crewe, Virginia dispatching office.

On this Carrier, in this territory, Train Dispatchers are represented by
the Rrotherhood of Railway, Airline and Steanship O erks.
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_ On May 19, 1977, claimant narked off sick. He was treated by
hi s personal physician who, on My 27, 1977, wote:

"I treated M. Wod on My 19, 24th and 27th
for a tenporary illness. On 5-27=77 | felt
that he had recovered and was ready to return
to full activity.
Diagnosis: 1. MId Depressive reaction

2. Gastritis

3. URI"

Cl ai mant, on May 26, 1977, attempted to mark up on hi s regular
position for My 28, 1977, whereupon he was advised that he would be
required to be examned by Carrier's Medical Drector in Roanoke,
Virginia. Carrier offered to arrange the examinatiocn for May 27, 1977.
However, at claimant's request, the exam nation was schedul ed for
May 31, 1977.

At the conclusion of the examination by Carrier's Medi cal
Director on May 31, 1977, it was decided by Carrier that claimnt
shoul d be given a psychiatric exam nation by an outsi de physician and
an appointment Was arranged for Jume 22, 1977. Upon completion of the
exam nati on on June 22nd, eclaimant was given a release to return to
duty which he executed by protecting his assignment on June 23, 1977.

The claim before this Board seeks paynment to C aimant Wod
for the eighteen (18) work days beginning My 28, 1977 and concl udi ng
June 22, 1977. In addition, petitioner is asking this Beard to award
payment for the use of elaimant's private autonobile to travel from his
home t0 the two (2) examinations held on May 31 and June 22, 1977.

There can be no question that Carrier has the right to
determne the physical condition of its employes to performtheir
assigned duties. Neither is there any question to Carrier's right to
have M. Wod examined by Carrier's own Medi cal Examiner. Nor IS there
any proper challenge permssible to Carrier's right to seek au outside
op! ni on before permitting an employe t 0 return to service in
clrcunstances such as exist in this ease, However, we are concerned
with the amount of tine which was consuned by Carrier in nmaking their
determnations. Therei S mo explanation inr the record for the time
period from May 31, 1977 to June 22, 1977.

Wiat was said in Third Division Award Ko. 14176 (Dolnick) i s
equal |y applicable here. There wefind:
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‘What constitutes undue del ay depends on the
circunstances im each particular case. There
can be no hard and fast rule fixing a specific
number Of days between receipt of notice of
availability after au illness, and notice to
report to the Carrier's physician for exam na-
tion as reasonable or unreasonable."

In our judgment in this case based on the record before us, the
delay fromMy 31st to June 22nd was excessive. Claimant was out of
service twenty-six (26) cal endar days (eighteen (18) vork days). Ten (20)
cal endar days shoul dhave been sufficient tine for Carrier to have
arranged for the psychiatric evaluation. Therefore, we wiili award
claimant Sstraight tine pay for all work time | ost subsequent to June 10,
1977, and deny the rem nder of the claim

Vi have not been apprised of any contract provision which woul d
al | ow any paynent for the use of clainant's privete automobile in
situations of this type. Therefore, parts 2 and & of the Statement of
Caimare denied in their entirety.

FINDINGS: The Third Divisior of the Adjustment Board, upon the whole

record and all the evidence, finds ard hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent was violated to the extent indicated in
the Qpi nion.

A WA RD

Caimsustained to the extent indicated 4z the Qpinion.

NATIONAL RAILRCAD ADJUSTMENT BOARD

By Order of Third Division
MEST:*M

Ixecutive Secretary

Dated at Chi cago, Illimois,this  3pth day of Qctober 1979.




