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(Brotherhood of Maintenance of Way EmplOYeS
PARTIXTODISPUTR: (

_ -

(Southern Pacific Transportation Company
( (Pacific Lines)

STATE?.ENT OF CIAIM: "Claim of the System Committee of the Brotherhood
that:

(1) The Agreement was violated when, on September 13, 14, 15,
16, 17, 23, 24, 28, 29, 30, 1976 and October 1 and 4, 1976, track sub-
department employes were assigned and used to perform Bridge and Building
Sub-department work at Shed 10, Mile Post 179, east of Crystal Lake
(System File M-414).

(2) B&B Rmployes Joe Harrison, Jr., Martin L. Seadorf,
J. George Schwsuts, Jerry 2. Lee, J. D. Jamison, E. A George, George
Callas, Gordon Price, Roy L. Cartwright and David A. Kipp each be
allowed pay at their respective straight-tjme rates for an equal
proportionate share of the total number of man hours (840) expended by
Track Sub-department forces in performing the subject B&B work."

OPIRIOI?OFBOARD: This case asserts that employes of the Track Sub-
devartment were utilized to perform work normally

performed by Carrier's B&8 Sub-department forces. The Organization
describes the work in dispute in their submission asoccurringat Dormer
Pass, on certain snowsheds, to be comprised of the following work
elements :

"The work in dispute consfsted of unloading Styrofoam
from box cars, cutting and placing second hand snow shed timbers along
the back side of the snow shed to form a retaining wall for fill,
cutting and applying styrofosm sheets to form a base to accept applica-
tion of an outer shell of concrete applied by the gunite process, and
clean-up work in connection therewith. This work requLred eight hundred
forty (840) man-hours to complete."

Carrier, on the other band, describes what occmred as follows
(from Carrier's submission):
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"+ * * As a consequence, on the dates of claim,
namely, September 13, 14, 15, 16, 17, 23, 24, 28,
29, 30, October 1 and h,, 1976, Carrier assigned
employes of the !!!rack Sub-Depertment, consisting
of Foreman R. E. Paul and seven track laborers of
his gang, along with two qualified truck drivers,
to work along with B?B Gang No. 333 at Snowshed
No. 10. The work performed by the Track Sub-Depart-
ment employes was confined to putting materi& on
top of the snowshed, pulling down timbers into
backwork, unloading box cars and trucking the
zonolite material to the work site, cleaning up
construction debris, including that of picking up
discarded bags that were scattered on the hillside,
and placing them into the backwork behind the
snowshed to be used as fill material."

It is obvious from the two descriptions of 3nat transpired
that there is's basic disag-reemezt in facts between the parties - a
disagreemext which has not been resolved during the handling of the
claim on the property and then, before this Dcard. Rowever, it is
like-,&e obvious that Carrier did utilize R&R forces to perfozm work
which it felt was B&B work and suy@eizented this B&B force with Track
forces. The dispute seems to center on what, or to what e-dent, Track
forces performed work  that allegedly belonged contractuw to Z&E
forces.

Carrier, on the property, alleged that a portion of this
claim was untimely presented. However, our review of the record fails
to disclose any improper tasdiing of the claim by the union; to the
contrary, it was timely presented by the union in ail respects.

For the first time upon presentation of this case to the
bard, the Carrier has urged that, notwithstanding ctiier arguments it
has raised in defense of this claim, the fact that winter would soon
unleash snowfalls on Dormer Pass placed this work in an emergency
category and it could take such action with impunity under the
agreement. Secmdly, it has argued &ages for the first ttie on
spgeal to 'this Rosrd. Such positions have been given weight in many
of our previous decisions, and we would be in a nosition here to do
so ilere it not for the fact t%at they were not d&cussed on the
property. Age& we must remind the parties that it is their
affirmative obligation to make such issues zr.2 sryments '%xwn to each
&:r.er in ebect discussions of the claiiz betr;een them - 7%~ have -de= L

established this.princigle  in light of the requiremexIt$s  of ozz Ci-CUbZ
20. 1 and the RaQday Labor Act.

,
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Ibus, our consideration of this claim is drawn upon the
arguments  and evidence disclosed to each other by the parties during
the handling on the property. As.we said before herein, there is a
basic evidence question, and we are mot satisfied that either party
has made a Drima facie case.

_-
ConcernLng the arguments, the Union has argued that its 3&B

employes had the right to per?onn the work in question contractually,
and has cited abards to the effect that system-wide exclusivity has no
bearing on such matters. On the ether hand, Carrier has cited a
substantial number of awards, equal or greater in number, which have
established the line of authority on this Droperty that before a group
of employes may establish contractual right to work, it must be proven
that these employes have performed the work on a system-wide basis to
the exclusion of others. Other awards cited by Carrier stand for the
Droposition that there is no reservation  of work to aqy particular
employes of a sub-departmen t in Carrier's Maintenance of Way absent the
same showing - to wit - system wide exciusivity.

The problem with both the srguraents of Carrier and the Union
here is sn evidenciary one. First, it is apparent that the track and !
E&E emDloyes supplemented each other on this work project snd that each
of them performed work that was not arguably the property of the other
sub-department. It iollows thatthe claim for !%O hours total work in- I
valved Fn this clajm is grossly excessive and that neLtber D-J hes taken I
the time to exsmine the true etidence end facts in this case - to wit - was
there any work, or elements of work performed by the Track sub-department
which have historically and by custom  been performed by the m Department~_~ ~. ~- ..~~~~emolccfes.

__.. -.WfiiSFirQwoula  much rathG?%'%3ve  such claims on the*2 merits 1
for the future guidance of the parties, where, as here, there tas mt been
8 full examination of the facts of a case by both parties on the proputy?
we are unable to do so - and lilrewise - we are 'unable to iismiss such claims
in the* entirety. Therefore, as we have done in the past, we are reaandhg
this case fof the Dartiesto iron out on the property, takirg into
ccnsideration  (as only the parties.are familisr with) the history,
custom and Dractice:jnvolved  in work performed by employes of both the
hack and 5&B sub-departments and admonishing the parties to examine
the work nerformed in the instant case in light thereof. We admonish
both part&s +~honestiyreviev the claim in th5s light and determine
what amount of this claim should be sustained and make a settlement
on such a basis.

FINDIKGS: The TXrd Division of the Adjustment Board, uwn the -&ole
record and all the evidence, finds and holds:
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That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
exe respectively Carrier and Bployes within the meaning of the Railway
Door Act, as approved June 21, l&;

That i&is Division of the Adjustment Eoard has jurisdiction
over the dispute involved herein; and

That the claTb is rerra-ided  to the Parties.

A W A R D

Claim rended to the Parties as provided irk the @inion
of the Ecard.

NK9YNALRAILROAD ADJuST?-HT EOARD
Ry Order of l%ird Division

AFEST:
ZxecutFve Secretary

Dated at Chicago, Illinois, this 30th day of October 1979.


