RATIONRAL RAILROAD ADJUSTMENT BOARD
Award Nupber 22588
THIRD DIVISICN Docket Number MW=22T704

John J. Mangan, Referee

(Brot herhood of Maintenance of Way Employes
PARTIES TO DISTUTE:

Sout hern Pacific Transportation Conpany
(Pacific Lines)

STATEMENT OF CtAIM: "Caimof the System Conmittee of the Brotherhood
that:

(1) The Agreement was violated when, on Septenber 13, 14, 15,
16, 17, 23, 24, 28, 28, 30, 1976 and Cctober 1 and 4, 1976, track sub-
deBartnent employes Were assigned and used to performBridge and Building
Sub- department work at Shed 10, MIle Post 179, east of Crystal Lake
(System File M414).

(2)B&B Employes Joe Harrison, Jr., Martin L. Seadorf,
J. Ceorge Schwarts, Jerry E. Lee, J. D. Jamison, E. A George, George
Callas, Cordon Price, Roy L. Cartwight and David A Xipp each be
al | owed pay at their respective straight-time rates foran equal
proportionate share of the total nunber of man hours (8ko) eernded by
Track Sub-department forces in performng the subject B&B work."

OPINICN OF BOARD: This case asserts that enployes of the Track Sub-
department were utilized to performwork normal |y
perforned by Carrier's B&B Sub-departnment forces. The Organization
describes the work in dispute in their subn ssion as occurring at Donner
Pialss, on certain snowsheds, to be conprised of the follow ng work

el enents :

"The work in dispute consisted of unloadi ng Styrofoam
from box cars, cutting and placing second hand snow shed tinbers along
the back side of the snow shed to forma retaining wall for fill,
cutting and applying styrofoam sheets to forma base to accept applica-
tion of an outer shell of concrete applied by the gunite process, and
clean-up work in connection therewith. This work required ei ght hundred
forty (840) man-hours to conplete.”

Carrier, on the other band, describes what oecurred as fol | ows
(from Carrier's submnission):
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"¢ % * As a consequence, on the dates of claim
namelg, Septenmber 13, 14, 15, 16, 17, 23, 24, 28,
29, 30, Cctober 1 and 4%, 1976, Carrier assigned
enpl oyes of the Track Sub-Department, consi sti ng
of Foreman R E Paul and seven track |aborers of
his gang, along with two qualified truck drivers,
to work along with B&B Gang No. 113 at Srowshed
No. 10. The work perfornmed by the Track Sub-Depart-
ment enpl oyes was confined to putting material on
top of the snowshed, pulling down tinbers into
backwor k, unl oadi ng box cars and trucking the
zonolite material to the work site, cleaning up
construction debris, including that of picking up
di scarded bags that were scattered on the hillside,
and placing theminto the vackwork behind the
snowshed t0 be used as £i11 material ."

It is obvious fromthe two descriptions of what transpired
that there is-a basi c disagreezent in facts between the parties - a
disagreement which has not been resol ved during the handling of the
ciaim on the property and then, before this Beard, However, it is
lixewise Obvious that Carrier did utilize B&B forcest 0 perform work
which it felt was B&B work and supplecented this B&B forcewi th Track
forces. The dispute seens to center on what, or to what extent, Track
forces performed workthat allegedly bel onged contracteally to E&B
for ces.

Carrier, on the property, alleged that aportion of this
claimwas untinely presented. However, our review of the record fails
to disclose any inproper handiing of the claimby the union; to the
contrary, it was tinely presented by the union in 21 respects.

For the first time upon presentation of this case to the
Board, tte Carrier has urged that, notw thstanding ctiier argunents it
has raised in defense of this claim the fact that winter would soon
unl eash snowfal | s on Donner Pass placed this work in an emergency
category and it could take such action with inpunity under the
agreement. Secondly, it has argued dameges for the first time on
appealto'this Board., Such positions have been given weight in many
of our previous decisions, and we would be in a position here to do
SO0 were it not for the fact tzat they were not discussed on the
property. Agsin, We nust remind the parties that it is their
affirmative obligation to make such issues ané arguments kncwn t0 each
stner in direct di SCussions of the elaim betweez them- we have well
established this principle I N ligat of the requirements of our Circular
To. 1 and the Railwey Labor act.
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Thus, our consideration efthis claimis drawn upon the
argumentsand evi dence di scl osed to eachother by the parties during
the handling on the property. As-wesaid before herein, thereis a
basi ¢ evidence question, and we are not satisfied that either party
has nade a prima facie case.

Concerning the arguments, the Union has argued that its 3&B
enpl oyes had the right to perform the work in question contractually,
and has cited awards to the effect that systemw de exclusivity has no
bearing on such matters. On the cther hand, Carrier has cited a
substantial nunber of awards, equal or greater in nunber, which have
established the line of authority on this property that before a group
of enpl oyes maﬁ/ establish contractual right to work, it nust be proven
that these enployes have performed the work on a systemw de basis to
the exclusion of others. Qher awards cited by Carrier stand for the
proposition that there i s no reservetion of work to any particul ar
enpl oyes of a sub-departnent 4n Carrier's Maintenance of Wy absent the
sane showing = to wit = systemw de exciusivity.

The problemw th both the erguments of Carrier and the Union
here i s an evidenciary one. First, it is apparent that the track and
B&B employes suppl enented each other on this work project and that each
of them perforned work that was_not arguably the property of the ot her
sub-department. |t fcllows that the claimfor ko hours total work in-
volved in thi s claim i S grossly excessive and t hat reither party has t aken
the tine to examine the true evidence and facts inthis case-to wit - was
there amy work, or elements of work performed by the Track sub-depart nent

whi ch have historically and b%/ custem been performed by the B&3 Depart ment

| Tather resclve SUCh Clal ns ON their MErits
for the future guidance of the parties, where, as here, there kas net been
a full examnation of the facts of a case by both parties on the property
we are unable to do so = and 1ikewise - we ere unable to iismss such clai’ns
in their entirety. Therefore, as we have done in the past, Wwe are remanding
this case forthe parties to iron out on the property, takxirginto
censideration (as only the parties .are familiar with) the history,
customand practice involved i n work performed by enpl oyes of both the
Track and B&B sub- departments and adnoni shing the parties to exanm ne
the work performed in the instant case in light thereof. W adnonish
bot h parties tc honestiy review the cl ai min this | i ght and determ ne
what amount of this ﬁai m shoul d be sustained and nake a settlenent

on such a basis.

FIDINGS: The ThirdDivision of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:
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That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
exe respectively Carrier and Employes within the nmeaning of the Railway
Labor Act, as approved June 21, 19253

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the elaim i S remanded to the Parties.

AWARD

C ai mreranded t0 the Parties as provided in the Opinion
of the Board.

MATIONAL RATLRCAD ADJUSTMENT BOARD
By Order of Third Division

Executive Secretary -

.

Dated at Chicago, Illinois, this 30th day of Cctober 1979.

b




