NATI ONAL RAI LROAD ADJUSTMVENT BOARD
Awar d Number 22591
TH RD DI VISION Docket Nunber MW-22428

George S. Roukis, Referee

(Brot herhood of Maintenance of \Way Employes
PARTIES TO DISPUTE: (
(Seaboard Coast Line Railroad Conpany

STATEMENT OF CIATM: "Claimof the System Conmttee of the Brotherhod
that:

(1) The Carrier violated the Agreenent when, w thout a
conference having been held between the Assistant Vice Resident,
Engi neering and Maintenance of Way and the General Chairman as required
by Rule 2, it assigned work of the Mintenance of Way and Structures
Departnent at Castle Hayme, North Carolina to outside forces on My
25 and 26, 1976 /System File 12-2(76-37) C2/

(2) Because of the aforesaid violation, M. L. More be
allowed the difference between what he should have received at the
Goup A Cdass Il Mchine operator's rate and what he was paid at the
trackman's rate for sixteen (16) hours."

CPI NI ON OF BOARD: In this case, there is no dispute regarding the

type of work performed at the highway crossing
| ocated at Castle Hayne, North Carolina. The disagreenent centers
around the question whether the work belonged to the Mintenance of
Wy forces.

G aimant contends that Carrier violated Agreement Rule 2
when it permtted the North Carolina State Highway Department to use
a state owned front end | oader « backhoe and operator to renove old
pavenment, ballast, flange boards and crossties and to replace ballast
at this grade crossing. He asserts that Carrier unilaterally assigned
this work to outside forces without properly observing Rule 2'Ss
specified provisions. This Rule which is quoted in pertinent part
herei nafter reads,

"This Agreenent requires that all maintenance work in
the Maintenance of Way and Structures Departnent is
to be perfornmed by enployees subject to this Agreenent
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"except it is recognized that, in specific instances,

certain work that is to be perforned requires special

skills not possessed by the enployees and the use of

speci al equi pnent not owned by or available to the

Carrier. |n such instances, the Assistant Vice-Resident,
Engi neering and Mintenance of Way, and the Cenera

Chairman will confer and reach an understanding setting
forth the conditions under which the work will be performed.”

Carrier, on the other hand, argues that the contested work
was traditionally perfornmed by the State H ghway Department and reflects
the normal division-of |abor between the Mintenance of Way forces and
t he government When they cooperatively participated in simlar assign-
ments. |n essence, the H ghway Department performed the highway
portion of the work, while the Mintenance of Way forces perforned the
trackwork.  Mreover, Carrier contends that Rule 2 is inapplicable in
the present circunstances since the work was not in the literal sense
of the terma conpensatory contracting out arrangement.

In our review of the case, we agreewith Carrier that the
work was not contracted out within the traditional neaning of the term
The work was performed at the Conmonweal th's expense in conjunction
with the Mintenance of Way forces. A careful reading of Rule 2
reveal s that it is purpssely designed %o insure and protect that &kl
mai nt enance work will be performed by the Maintenance of \Way forces
except that in clearly specified circunmstances where special skills
or equi pment are unavail able, a conferral procedure is required.

In this situation there were no assertions that these
conditions were present. Carrier argued that the work belonged to
the State H ghway Department and was not contracted out. In Third
Division Award 22274, involving the same parties, this Division held
that the Chanber of Conmerce's utilization of volunteer prison |abor
to paint a rail depot was not beyond the bounds of this provision if
it affected protected work. This decisional rationale is applicable
herein. The test is the protection of work not the payment for
out si de servi ces.

Carrier performed road clearance work that included the
removal of ballast, flange boards and crossties, etc. |t was done
at the point where the public highway crossed Carrier's track.
Admttedly, the rehabilitative work was a jointly determned task,
but its nature and location was fraught with potential conflict.

T
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It is this grayarea that is in contention

Carrier, to be sure, perforned road clearance work that was
an integral part of its highway naintenance responsibility, but when
the task specifics and location are carefully exam ned, we find that
the work bel onged to the Mintenance of Wy forces. W recogni ze,
of course, that a fine line oftentines exists in disputes of this
type, but the work did not require specialized skills or equipment,
It was traditionally performed by Mintenance of Way forces and
enconpassed nethods and machinery that were protected by Agreenent
| anguage. W will sustain the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute
are respectively Carrier and Enpl oyes within the meaning of the

Rai | way Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreenment was vi ol at ed.

A WARD

cl ai m sustai ned.

NATI ONALRAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

ecutive Secretary

Dated at Chicago, Illinois, this 30ta day of COctober 1979




