NATIONAL RAITRCAD ADJUSTMENT BOARD

Awar d Number 22568
THIRD DIVISION Docket Nunber Ms-22361

James F. Scearce, Referee

(Howard L, Wallace
PARTIES TO DISPUTE:

(pelaware and Hudson Rai | way Company

STATEMENT OF CLATM: "1. Whether the Railroad acted properly in
di scharging M. Wallace as Supervisor and Signal
Foreman and as an enployee in Septenber, 1972

2. \Wether, even assuming that such discharge was proper,
the Railroad shoul d have reinstated M. \Wllace because it did not
respond to his grievance which was proPerIy filed with the Railroad, and
therefore the grievance was automatical |y all owed pursuant to Rule 75
of the Agreement between the Railroad and the Brotherhood of Railroad

Signalmen dated Jamusry 18, 1963.

3. Whether M. Wllace, because of the Railroad's failure
to reinstate him is entitled to back pay and the fringe benefits for
the period frem Septenber 19, 1972 to the present."”

OPINION OF BOARD: Based upon our review of the record in this case and
fromthe oral presentations made by the parties, we
find a series of clearly defined circunstances, to wit:

~In Septenber, 1972, Claimant Wallace occupied a non-agreement
Supervi sor' sposition.

Cl ai mant Wl |l ace, while occupying t he non- agr eenent
Supervisor's position, retained seniority inthe Signalman's craft.

- Effective Selptenber 19, 1972, Claimant was notified that he
was "dismssed fromall services of the Del aware and Hudson Railway
Conpany. "

~ Qaimant attempted to exercise his craft seniority under the
provisions of Rule 48 of the Signalnmen's Agreement but was denied such
right.

_ By letter dated Octoer 11, 1972, Claimant's counsel wroteto
Carrier, in pertinent part:
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“# # * this letter is forwarded to advise that

M. Wl lace shoud be immediately returned to
service either in his former position as Supervisor
or as Signal Forman (Sic), as his chose in his
letter of September 19, 1972.

"This is to advise that | amgoing to diary this
file until Cctober 17, 1972, to await some reply
fromyou. In the event of your falureto take
any affirmative action, there will be no alterna-
tivebutto commence an action to conpel conpliance
with the ternms of the agreement between the rail-
road and the union."

O July 17, 1973, Caimant entered suit in the United States
District Court for the Northern District of New York in connection with
an all eged injury sustained on or about January 28, 1972. This suit
was settled onSeptenber 7, 1976 by payment t 0 Cl ai mant of $190,000.00
on the basis of permenent disability which prevented the performance of

any gai nful occupation,

Under date of August 8, 1973, Carrier received edvice from
the United States Railroad Retirement Board that O ai mant Wl | ace had
been granted adisability annuity by the Railread Retirement Board
effective Cctober 1, 1972.

By noti ce dat ed November 16, 1677, O ai mant’ s counsel i nf ormed
this Board of their intention to file an ex parte submssion with the
Third Division, National RailroadAdj ustment Board,

The jurisdiction and authority of this Board isderived from
Section 3, First ofthe Railway Labor Act, as amended.

Section 3, First (i) of that statue provides:

"(i) The disputes between an enpl oyee or group

of enployees and a carrier or carriers grow ng

out of grievances or out of the interpretation

or application of agreenments concerning rates of
pay, rules or workingconditions, including cases
pending and unadjusted on the date of approval of
this Act, shall be handled in the usual manner Up
to and including the chief operating officer of the
carrier designated to handle such disputes; but,
failing to reach an adjustment in this manner, the
di sputes may be referred by petition of the
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"parties or by either party to the appropriate
di vi sion of the Adjustment Board with a full
statenent of the facts and all supporting data
bearing upon the disputes.”

_ This Board i S not a court of equity. Itsfunction is to
interpret rules and agreements as made by and between the various
Carriers and employes through their representative organi zations.

Fromthe record in this case, it is obvious that at the time
that Caimant \allace was dismssed from Carrier's service he was
assigned to an official position forwhich there was no agreenent
"concerning rates ofpay, rules or working conditions" as those terns
are used im Section 3, First (i) of the Railway Labor Act.

A review of the record before our Board clearly indicates
that the letter &ed Cctober 11, 1972 from Caimant's counsel does
not rise to the stature of a claim It is a request that one of two
actions be pursued byCarrier. |t clearly indicates that if no
"affirmative action" was taken by Carrier, then steps would be
initiated "to commence an actionto compel cempliance,etc.”.

The only subsequent actionin regard to this request which is
reflected in the record ofthis case consists of asecond latter from
G aimant's counsel dated January 15, 1973.

Section 2, Second of the Railway Labor Act, as anended,
contains the foll ow ng:

“Second. Al disputes between a carrier or
carriers and its or their enployees shall be
considered, and, if possible, decided, with

all expedition, in conference between
representatives designated and authorized so

to confer, respectively, by the carrier or
carriers and by the enployees thereof interested
in thedi spute.”

As previously noted, Section 3, First {i) of the Railway
Labor Act requires that all disputes nust be *handledin the usual
manner" on the property before such dispute mey be submtted to this
Board.

These requi rements of the Lawrequire a minimm of handling
which the parties cannot waive. In an earlier Anard of this Division
(Award No. 10852 wi h Ref eree MeGrath) we sai d:
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"Section 2, Second is definitely mandatory when
it says that all disputes between aCarrier and
its Employes shall De considered and if possible
decided in conference * % %,

i % %

"To hold that aconference is nm mandetory woul d
m only change the intent ofthelaw but al so
nul lify some of its mandatory provisions. This
of course this Board has mpower to do.”

(Emphasis in originpal)
A&n, in Third Division award No. 17166 (Jones) we said:

"The Railway Labor Act requires that before a
di spute shoul d be appealed to the Board for a
decision, the parties to the dispute shoul d
hol d a conference on the property to try to
reach settlenent. This concept was upheld by
the United States Supreme Court in Brotherhood
of Loctmotive Engi neers vs. Louisville and
Nashville Railroad Companmy, 373 U. S. 33. The
reasoning behind this provision is sinple--to
ensure that the parties meet and try to reach
some agreenment between thenselves in as

har noni ous fashion as possible. It is only
after such a neeting or conference is held and
only after the parties cannot reach agreement
ofi the Erogerr.g at this Board' s jurisdiction
becomes valid,  (Underscore ours)

See also Third Division Award Nos.

11896 (Hall) 137 (Spencer)
5077 (Coffey)

anong others too nunerous to require conplete citation.

On this basis alone, i.e., the failure of the parties to meet
in conference on the property and the total failure of the moviag party
to the dispute to even attenpt to meet in conferencewi th the respondent,
is sufficient to justify dismssal of the instant case.
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However, evenif we were sonehow able to overconme the fatal
defect of mn-compliancewi th the provisions of the Federal statute,
we would still be faced with another serious problem

~The Statenent of Gaimas listed with this Board poses three
(3) questions, nanely:

"1. Wether the Railroad acted properly in
discharging Mr, Wallace as Supervi sor and
Signal Foreman and as an enployee in

Sept enber, 1972,

2. \Wether, even assuming that such discharge
was proper, the Railroad should have reinstated
M. Wallace because it did mtrespond to his
g;_i evance which was properly filed with the
ilroad, and therefore the grievance was
automatical ly allowed pursuant to Rule 75 of the
Agreenment between the Railroad and the Brother-
hood of Railroad Signal men dated January 18, 1963
(hereinafter the "Agreement").

3. Whether M. Wallace, because ofthe Railroad' s
failure to reinstate him is entitled to back pay
and fringe benefits for the period from Septenber 19,
1972 to the present.”

For our purﬁoses we W || address these questions in reverse
order starting with the issue of back pay, etc.

The record before us clearly shows that at no time on the
property was the issue of "back pay and fringe benefits for the period
Septenber 19, 1972 to the present” broached. Even if we were to
consi der the reguest as made by claimant's counsel on Cctober 11, 1972
as a clam, there was no indication contained therein relative to pa
of any kind. This issue is being raised for the first time before this
Board and, therefore, cannot be entertained. See Third Division Award
Nos. :

22199(Roukis) 22063 (Yagoda) 21966 ( Si ckl es)

among others.

In addition, it is apparent fromthe record that the rersonal
injury action which was initiated and resolved in Claimant's favor on
the basis of permanent disability which caused Caimant to sustain “a
conpl ete | 0ss ofearni ng power as aresult of his injuries” estoppes him
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from now claimng back pay and fringe benefits. \Wat was said in Jones
va. Central Georgia Railway Conpany, 220 F Supp. 990 (1963) i s endorsed
hare. There we find:

"It seens to this Court the applicable rule of |aw
IS firmif) established that one who recovers a
verdi ct based on future earnings, the claim to

whi ch arises because of permanent injuries, estops
hi msel f thereafter from claiming theright to
future re- enBI oyment, claimng that he I's now
physically able to return to work. Scarano vs
Central RR of New Jersey, 3 Cr. 2135 2d 510,

. . . esonce he had declared in the State Court that
he was permanently disabled and unableto, inthe
future, performwork as a switchman and of fered
proof in substantiation of his disability, he

was no longer in position to claimwth respect
to any alleged future rights or privileges,

furt her employment under his prior employment
contract..... "

If, for our purposes of deliberation and decision, we were to
presune that Rule 48 of the Signalnen's Rules Agreenent were applicable
In this situation, we could only conclude that, by its very |anguage,
Rul e 48 precluded O ai mant fromexercising displacenent rights into the
Si gnal manis crart on or about Septenber 19, 1972, becauseit limits
such exercise of displacement rights to situations in which the super-
visory position is abolished or the supervisory employe i S demoted.
Neither Of these situations applied to C ai mant.

Therefore, inasmuch as Rule 48 precluded O aimant from return-
ing to the Signalman's craft under the circunmstances hare invol ved, none
of the provisions of the Signalman's Rul es Agreenent were applicable to
him - including Rule 75.

Based on the state of the recordbefore us, it is clear that
the provisions of Section 3, First (i) of the Railway Labor Act have not
been conplied with; that mandatory conferences were not held on the
property, and that the Claimnt is est opPed fromclaimng amy re-enploy-
nent right with this carrier. Any one of the foregoing I's sufficient to
justify a dismssal of this claim Wen considered in consort, we are
left with no alternative but to dismss the claimen toto.

FINDINGS: The Third Division of the Adjustment Board, after giving
the parties to this dispute due notice of hearing thereon,

and upon the whole record and all the evidence, finds and hol ds:
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That the Carrier and the Employes i nvol ved in this dispute
are respectively Carrier and Employes W thin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction
over the dispute inwved herein; and

That there was no violation of the Signal men's Rul es Agreement,

AWARD

Claim di sm ssed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third D vision

Executive Secretary

Dated at Chicago, Illinois, this 3cth day of OQctober 1979.




