NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Famber 22616
THIRD DIVISION Docket Number MW-22748

Paul C. Carter, Referee

(Brotherhood of Maintenmance of \\iy Employes
PARTIES TO DISPUTE:

The Chesapeake and Ohio Railway Company

( (Southern Region)

STATEMENT OF CIAIM: "Claimof the SystemCommittee of the Brotherhood
that :

(1) The dismigsal of Tracimar R Snith for allegedly
asgsaulting Assistant Track Supervisor W. R. Adams with a shovel on

Rovember 9, 1977 was Without Just end sufficient cauge and on the basis
of unproven char ge8 /System Pile c(So)-n-sh'(/m-zos_G}

(2) Trackman R. Smith skall now be all owed the benefits
prescribed in Agreement Role 21i(e) .”

OPINION OF BOARD: C ai mant was employed as a trackman on Force 1283,
under the supervision of a foreman and an
Asgistant Track Supervisor. Omn November 10, 1977, Carrier's Manager-
Engineering wrote claimant in parts:

"Attend investigation at the Y.M C. A Conference
Room, Walbridge, Chio at 9300 a. m, Tuesday,
November 22, 1977.

"You are chargedw th ecomduet unbeconmi ng an
employee when on November 9, 1977, at approximately
11:15 a. m you assaulted W, R. Adans, Assistant
Track Supervisor, with shovel while on daty on
conmpany property at Presque Isle Docks, Chio.

* x W

At the reguest of the Organization, the investigation was
postponed until December 1, 1977. A copy ofthe transcript of the
I nvesti gati onhas been made a part of the record. Followingthe
investigation, claimant was dismissed from the sexrvices (f the Carrier
bty letter dated December 19, 1977. The General Chairman of the
Organization appealed clalmant's dismissal up to and ineluding the
hi ghest officer of the Carrier designated to handl e disputes of this
nature, amd each appeal was declined,
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The Carrier contends in part that the claim submitted to
the Board is not t he same claim as handled on the property up to sad
including the Carrier'8 highest designated officer. \\& find no proper
basis for t he comtention of the Carrier. The manner of appeal of
di sci pl i ne cases on the property is as outlined in Rule 21, The claim
was not substantially amended on appealto the Board, The Carrier was
in no way misled or taken by surprise.

As to the nerit8 of the dispute, we find that substantial
evidence was adduced at the investigation to support the charge against
the claimant. The Organization contends thatthecl| ai mant did not
attenpt to strike the Assistant Prack Supervisor with the shovel, and,
t herefore, did not assault him. However, the Foreman and the Assistant
Track Supervisor stated in the investigation t hat cl ai mant nung the
shovel towardt he Assistant Track Supervisor and stated to him that he
would like to bash his (the Assistant Track Supervisor's ) face inwth
t he shovel., The word "assanlt” is defined i n Webster's New World
Dictionary - Second Col | ege edition:

PAssanlt - 1. a violent attach, either physical
or verbalecesee3s. Law, an unlawful
threat or unsuccessful attenpt to do
physical harm to anot her, causing a
present f ear of immediateharm....”

Based uponthe entire record, the Board finds that Carrier's
actions in dismissing claimant from servi cewer e not arbdbitrary,
capricious or in bad faith. The claim will, therefore, be denied.

FINDINGS: ‘'the Third Division of the Adjustment Board, upon the whole
record and all the evi dence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 19343

That this Division of the Adjustment Board ha8 jurisdiction
over t he di spute involved herein; and

That the Agreement was not vi ol at ed.
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AWARD

Claim deni ed.

NATIONAL RATLRCAD ADJUSTMENT BOARD
By Order of Third Division

mm_MM-

Executiye Secretary

Dated at Chicago, I1inois, this Sth day of November 1979.




