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Paul C. C&a, Referee

(Rzotherhoad of l4aintenance of Way Employes
PARTIRSTODISHITE:

I!i'he Chesapeake andOhio Railway Company
( (Southern Region)

SW OF CLUM: "Claim of the System Conmittee of the Brotherhood
that:

(1) !5e dismissal of psc;rman R. Smith for aegw
G38sdltingA88ist~t~ackS~ W.R.Adanawith  a sh0vel0n
Rovcmber 9, lmwas without just end sufficient cause and on the ba8i8
of turproven charge8 [?8taP File C(So)-D-547/kG-~.

(2) Tmclmmn R. Smith shall now be allowed the teneiits
prescdbed in Agreement Role 2l(e) ."

OplmIrn OF BOARD: Claimant was employedaa 8tra~bmaaon Forcel283,
under the 8URCZVi8iOIlOf a fOrCman apd8XI

"Attend investigation at the Y.M.C.A. ConfpiezW2e
Rooqblalbridge, Ohio at g:OO a.m., Tuesday,
loader 22, 197-T.

"You are chargedwith condmt unbecoming an
employeewhe.nonBxember 9, 1977, at approximately
Xi:15 a.m. you aSSa?a&ZdW. R. Adams, AsSistad
hack Supembor, with 8hove.l while on duty on
company property at R-esqae Iale Docks, Ohio.

It. . . ..*.........*.

At the request of the Organization, the inve8tigatiOIi  was
pa8t@XXedmttiDecaDberl,  197'7. A copy of the transcript of the
Investigationhas beenmede a part of the record. Following the
i,WC8tigatiOI,, CbimantyIyI dbd88dfromthe 8WViCe8 Of the carrier
byletterdatedDecember19,  1977. The GemralChairmanofthe
OrganiZationappesledclaimsnt'8 dismi88alapt~ and Mingthe
highest officer of the Carrier deswted to handle disputes of this
nature, 8nd each appeal wa8 declbed.
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TheCarrier conteud8 iupartthatthe cladmsubmittedto
the-i8 mt the 8amc CtiiIIIa8 ha&Led onthepropetyupto sad
iucludingthe Carrier'8 highest designatedofficer.  We fir&In0 proper
basla for the contentionoftheCarrier. Themauaerofappealof
discipline c8ae8 onthepropertyie as outlined inRule 21. The claim
wa8 sot substautially aueudedon appeal to the Doard. The Carrier wa8
in m w8y mi8led or taken by 8urpri8e.

A8 to the merit8 of the dispute,we  findthat8ub8tautial
evidencewes adducedatthe investigationto  support the chmge agaiust
the claimant. TheGrganizatlon conteds that the claimant didmt
attempt to strike the A88iStsnt TTack Supervisorwiththe  shovel, and,
therefore, didmtaesaulthim. Eowever,th8  Foreman audtheAssi8tant
TrachSqervisor stated in the 3nvestigation that claimant mung the
8hovaltoward  the A88i8tant~ackSuperwko r and stated to hinthat he
wouldlihetobaahhie (the&38istant!&aCk Super&or's ) face in with
the 8hovel. !llhe Word "M8tit" i8 defined in Web8ter's Wew World
DiCt4.O~ - Sewnd College edition:

%8sanlt - 1. a violent attach, either physical
or verbal . . . ...3. Law, an l3xawfm
threat or unsuccessful attempt to do
m8iCti hymt0 another, CsUSdJ3g aw
m8ent fear of haledlate harm.....

Basedupm  the entire record, the Doardfind8thatCarrierL8
actions in dimLeshgcla5mant  from servicewere not arbitrary,
capricious or in bad faith. The cla~will, therefore, be denied.

FRIDINCS:ghe  ThMDi~i8ionoftheAdjuskaentDoard,uponthewhole
recordandallthe evidence, finds andholds:

That the parties waived oral hearing;

Thatthe Carrierandthe mea involved inthi8 dispute
are respectively Csrrier and Esnployes within the neaning of the Bailway
L8bor Act, 88 approved June 21, 1934;

That this Ditision of the Adjustment Board ha8 jurisdiction
over the dispute involvedherein;  and

That theAgreementwa8  not violated.
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claim denied.

IiATIolc4L~oADAlNDs~BoARD
mOrd.erof ThirdDivision

ATTRST:

Dated at Chicago, Iuinoib, this 9th day of Rovember1g7g.


