NATTONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunber 22625
THIRD DIVISION Docket Number BY-22351

James F. Scearce, Ref eree

EBr ot herhood of Mintenance of Wy Employes

EThe Chesapeake and Chio Railway Conpany
(Sout hern Regi on)

PARTI ES 0 DI SPUTE;

STATEMENT OF CLAIM: "hCI ai mof the Syst emCommittee Of the Brotherhocd
that :

. (1) The disqualification of M. John &, DuFour asa track
inspector was without Just and sufficient cause and on the basis of
unproven char ges ( Syst emFi | e ¢(So)-D-3k3/M5-1703).

(2) The benefits ana privileges of Agreenent Rule 21(e)
shallnow be extended to the claimant.”

QPINION OF BOARD:  There is no disagreenent in the basic facts of this
dispute. Caimnt was enployed as a Track
Inspector. On September 27, 1976 while WOI Ki NQ inthat capacity, he
i nspected the condition of the rail on a curve at MPh06, at Anes, st
Virginia. On Septenber 29, 1976 AMIRAK TrainN¥e. 50 derai | ed at East
Sewell, st Virginia, and during the course of investigation of the
derailment, it was determned that it had its eriginat the curve at
MPio6 where, from the physical evidemcefound at that time, the gauge
of the track on the curve was wi de.

Claimant Was required to attend ahearing on October 13, 1976
in comnection with the€har ge:

"You are charged Ww th responsibility in connection
W t h deraiiment of baggage car 1372 of Amtrak Train
No. 50 at Ames, WeSt Virginia at approximately 6:28
A M, Septenber 29,1976."

~As aresult of the testinmony developed at the hearing, claimnt
was disciplined by being "disqualified as Track Inspector, effective wth
close of business Friday, October 22, 1976".

Fromour review of the testimomy in the hearing record and
fromour evaluation of the arguments presented by both Sides in this
dispute, we cannot conclude that claimant | S completely blameless.
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However, based upon the conplete record which is before us, ircluding a
total absence ofamy record of previous infractions by the claimant, we
cannot find support for a permanent disqualification.

_ Therefere, it i S our decisionthat C ai mnt puPour shoul d
ham hi s Prack |nspector seniority reinstated so as to permt him to

use such rights on subsequent Track Imspeeter positions which becone
available. Al1 nonetary portions ofthis claimare denied.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole

record and all the evidence, f£inds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
ar e respectively Carri er and Euplayes within t he neani ng of the Rai | way
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over t he di sput e involved herein; and

That t he discipline WaS excessive,

A WARD
Claim disposed of &8 per Opinion of Board.

NATTIONAL RAl LROAD ADJUSTMERT BOARD

By Order ofThird Division
MT:M

Dated at Chicago, Illinois, this 9th  day of November 1979.




