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(Bxotherhodof  Maintenance 0fWayEmployes
PARTIESTODISFJTE: (

(Butte, Anaconda & Pacific Railway Company

STATFXENT OF CLAIM: "Claim of the System Committee of the Brotherhood
that:

(1) The dismissal of Track Laborer R. A. Duxburywas  without
just and sufficient cause and was unduly severe sad wholly disproportionate
to the severity of the offense with which charged (System File Grievance
#53/Rft&P-3. A. Dtubury).

(2) The Carrier shall & reinstate Claimant DuXbury to Service
and extend to him all the benefits of Agreement Rule 19(b)."

0PINIONOFBOARD: Following an on the job incident on March 9, 1976
Track Laborer R. A. Duxbury was dismissed from

CarTier's service for alleged "dsubotiination  -and possibly inflict-
bodily hsrm to his &mediate supervisor, Section Foremen George M. Friez."
Upon proper request by the Orgauization,  Claimant was accorded a form8l
hearing into the charges followingwhich C8rrier foundhimguiltyof
ch&g8s 8ndsust8inedthedischarge. Sasepmcedural objections were
raisedonthepopertylaxt later ab8ndoned andthematter comestou8
solelyonthe que8tionwhetherC8rrierh8dsufficient  evidence to support
theflndbgs ofguilt8ndwhetherthepenalty is appropriate.

InMWZhlp76U8im8nt was working as a member of Section Garrg
No.'5 out of Butte,~ Montana under the supervision of FOrstISCULtiiez.'
clsimant andone ortwo other esployes h8dbeenworking for three days
cle8uingtr%cknear8n8cidpJ.a& Th8t work site wes rel8tively
isolated and claimant objectedto the assignment, assertedth8t it ~8s
discriddlngandunjust  sndalso co@.8ined about theworking conditions.
It is not refuted thetCl8im8nt was working at a slow pace andh8dto be
corrected on two occassions  for not cl.eaaiDg switches. Foreman Friez
interpretedC~9s slow andunsatisfactoryperfonnaoce 8s aprotest
although the Orgsnisation  suggeststhatweather 8nd poor conditions
requiredaslowerth8nnmrm8lp8ce. Inany event, insteadof confronting
the employ@, Friez telephoned M.W. & S. Supervisor Young on March 9, 1976
and askad him to come to the job site and "straighten out" the Claimant.
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Youq and Fries walked up to Claim8nt as he was working on the
tr8ck. Yoong initiated i&e conversationby asking CLaimant if he had
same kind of problem. According to Claimant Young said tit the hell
is your problem?" According to Young he said to Duxbury, "I hear you
have 8 personality problem with your Foreman." In any event, the record
is clearth8tRies  saidnothingwhileYoung 8ndDuxbury eng8ged inan
animated coxrvmsation. While the record is also in conflict regwding
subsequentphgsicsl  contact, there is no doubtth8tDuxbury  suddenly
lunged towerdRie2 in shostilemanner. Fries backed aw8y,throwing up
his arms in 8 pr&ective gesture. AccordingtoDuxburyhew8smerel.y
sh8k3ng his iringer 8t Fries for emphasis, no contact was made and he
had no intention of striking the Forenan. Fries swore that Claimant
ceme at him with clenched fists and struck or gr8bbed his left wrist..
Young testified that Cl8im8nt jumped toward Riez wih 8 grabbing
motionbut he wuldnottellif contact was made. Another einploye
stan&ing some 6O.feet 8n8y s8wClaWint gesticul8tingtowsrdRiez  in
=-Em- but couJ.dnottell if contactwss made. At that point
RieztoldDoxbury,  va're fired" andYoungbackedhimupwhereupon
Duxbuxywssterminsted. I

Although supervisorydiscretionmight wellhavepreventedthe
confrontation in this case, there is no way to escape Claim8d's &?8-
bSLity. Insubordination does not consist solely in the flat refusal to
perform e8signed work. On the facts before us, the acts of lnsu'wrdina-
tionwee aatpletedwhenCL&x3ntm8detheunprov&edpbysisllunge
touardtheForemanduringthe~discussionaboti  theworkassQ?nm&L Nor
is the seriaaencss  of the offense suh8tantial3y mitigated liy the
sppatmtly~ideotsrtoofihingorersbb~oftheF~armvfiichwe
sre collvinc8d  did Occurs. AtbsthisactLonsconatitutedanaSs~t
curd poseibly aerralt 8nd b8tterp. lZse~miaornatlueofthe
uns-ed plQlsic8l contact cannot be determinative ofhis guilt. To
condomeYensuch- insuee physical aggression would be an
iWit8tiOnto gr'St~~l@Ilce. Carrier &es mt havei to counimkce
~achC0nd~ct~il8sUperVi~oris8ctu8llyinjlpvd  OrhOSpializeb.
The record suppxts 8 conclusionth8t claimant cosrnittedanonprowked
aad insubrdimte assault on his duly 8uthorlzed supervisor. Given
the nature of the offense and his past discipline recordwe cannot
find Car~'i~'s a&Ions in dismissing him to be unreasonable.

FRiDIXGS:The ThMDivisionoftheAdjustmentBo8rd,uponthewhole
record and all the evidence, finds andholds:

That the parties waived oral hearing;
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That the Carrier and the Employes involved in this dispute
Eve respectively Carrier and Ewrployes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Dfvision of the Aajustment Board has jurisdiction
oVerthe dispute involvedherein; and

That the Agreement was mt violated.

A W A R D

claim denied.

liATIcBoALRArLBoADADJosTMEriTBQARD
By Order of ThirdDivision

ATTEST :
Executive Secretaq

Dated at Chicago, Illinois, this 30th dayof November 1979.


