NATTONAL RATIROAD ADJUSTMENT BOARD
Awar d Mumber 22636
THIRD DI VI SI ON Docket Nunber ¥y-22208

Dana E. Ei schen, Referee

(Brotherhood of Mai nt enanceof Way Employes

PARTTES TO DISPUTE: -
(Butte, Anaconda & Pacific Railway Company

STATEMENT OF CLAIM: t? aimof the System Commttee of the Brotherhood
that:

_ (12_ The dismssal of Track Laborer R A Duxbury.was without
just and sufficient cause and was unduly severe and whol |y disproportionate
to the severity of the offense with which charged (System File (i evance

#53/BA&P-R. A. Duxbury).

(2) The Carrier shal| now reinstate Claimant Duxbury to service
and extend to himall the benefits of Agreement Rule 19(b)}."

OPINION OF BOARD: Fol | owing an on the job incident on March 9, 1976
Track Laborer R A Duxbury was dism ssed from
Carrier's servicef or al |l eged "imsubordination and possi bl y inflicting
bodi |y harm t 0 hi s immediate supervisor, Section Forenen GeorgeM Friez."
Upon proper request by the Organization, U ai mant was accorded a formal
hearingintothe charges following which Carrier found him guilty of
charges and susiained the discharge, Some proceduralobjectionswere
raised on the property tut | at er sbandoned and the matter comes to us
solely on thequestion whether Carrier had suffieiemtevi dencet o support
the £indings of gnilt and whether the penalty | S appropriate.

In March 1976 Claimant was working as a menber of Section Gang
No.' 5 out Of Butte, Montana undert he supervi si on of Foreman Friez.:
Claimant and one or two Ot her employes had been working for three days
cleaning track near an acid plant. That Work Site was relatively
i sol at ed and Claimant obj ectedto the assignnent, asserted that it was
diserimingting and unjust and also complained about the werking conditions.
It is not refuted that Claimant was working at a sl ow pace and had to be
corrected on t wo occassions f or not cleamdng SW tches. Foreman Friez
interpreted Claimant's S| ow and unsatisfactory performance 8S a protest
al though t he organization suggest st hat weat her and poor conditions
required a slower than normal pace, In anmyevent, imstead of confronti n
t he employe, Friez tel ephoned MW & S. Supervi sor Young on March G, 197
and asked himto cone to the job site and "straighten out" the Claimant.
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Younz and Fries wal ked up to Claimant as he was working on the
track, Young initiated the comversation by aski ng Claimant i f he had
sane kind of problem According to Oainant Young said "Wmat the hell
i's your problenf" According to Young he said to Duxbwry, "| hear you
have a personality probl emwith your Foreman." In any event, the record
i S clear that Friez said nothing while Young and Duxbury engaged in an
animated conversation. \Wile the recordi s also in conflict regarding
subsequent physical contact, thereis no doubt that Duxbury suddenly
| unged towerd Friez i n & hostile manner, Friez backed away, throwing up
his arms i n 8 protective gesture. According to Duxbury he was merely
shaking hi s finger at Fries for enphasis, no contact was nade and he
had mo i ntention of striking the Foreman, Fries sworethat Claimant
came at him with clenched fists and struck or grabbed his |eft wist..
Young testified that Claimant junped toward Riez wih 8 grabbing
motion but he could not tell if contact was nade. Anot her employe
standing SONE 60.feet away saw Claimant gesticulating toward Friez in
an angry mapper DUt could not tell i f contact was made. At that point
Friez told Duxbury, "You're fired" and Young backed him up whereupon
Duxbury was terminated,

Al t houghsuper vi sor ydi screti onm ght well have prevented the
confrontation in this case, there is no way to escape Claimant's culpa~
bility. Imsubordination does not consist solely in the flat refusal to
perfor massigned work. On the facts before us, the acts of insubordina-
tion was completed when Claimant made the unprovoked physical lunge
toward the Foreman during the discussion about the work assigmment. Nor
is t he seriousness of the of f ense substantially mitigated by t he
apparently incidental touching or grabbing of the Foremars arm which we
are convinced did occur, At best his actions constituted an assault
and possidly assamlt and battery. The apparently minor nature of the
unwarranted physical contact cannot be determinativeof bis quilt. To
condone even such minimal insubordinate physical aggression woul d be an
invitation to greater violence. Carrier &S not have t{ O countenance
such conduet until a supervisor is actually injured or hospitalized.
The r ecor d supports 8 conclusion that Claimant committed an unprovoked
and insubordinate assault on hi s dul y suthorized supervi sor. Gven
the nature of the offense and his past di scipline record we cannot
find Carrier's actions in dismssing himto be unreasonabl e.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds andhol ds:

That the parties waived oral hearing;
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That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Divisien of the Adjustment Board has jurisdiction
over the di sput e involved herein; and

That t he Agreenent was met viol ated.

A WA RD

cl ai m deni ed.

FATTONAL RATIIROAD ADJUSTMENT BOARD

By O der of Third Division
ecut! vesSecretsary

Dated at Chicago, Illinois, this 30th day of Novenber 1979.




