NATI ONAL RAILRCAD ADJUSTMENT BOARD
Awar d Nunber 22641
TH RD DI VI SION Docket Nunmber m 22669

Dana E. Eischen, Referee

(Brot herhood of Mintenance of Wiy Employes

PARTIES TO DI SPUTE: (
(Louisville and Nashville Railroad Conpany

STATEMENT OF CLAIM "C aim of the System Conmttee of the Brotherhood
that:

(1) The dism ssal of Track Repairmen Raynond Easley, John
Washi ngton, David McLeod, WArren Russell, WIIliam Dyess, Steven Dahl,
.B. M Mosel ey, Bobby Rogers, Richard Geet, Jr. and WIIliam Dexter was
without just or sufficient cause and was arbitrarily and capriciously
I nposed (System File 1-17 (26) (77)/D 106794 E-306-14).

(2) Each of the claimants shall be restored to service with
seniority rights uninpaired and with pay for time | ost in conformance
with the provisions of the first paragraph of Agreenent Rule 27(£)."

CPI NI ON_OF BOARD: m the morning of Friday, April 22, 1977, each of
the daimants walked off the job in defiance of

their Foreman's instructions to remain and work. It was raining that

day and during a pre-work assenbly the men wongly concl uded that

they had the right under their collective bargaining agreement to

decide for thenselves whether or not to work in the rain. They took

a straw poll and voted not to work but to go hone. Foreman Henderson

tried unsuccessfully to dissuade them from their announced intent to

| eave the property. He then tel ephoned Roadmaster Rogers and reported

the situation. At Rogers' direction Henderson again told the men

they had no right to walk of f the job because of rain and advised

that if they did so they should not come back to work on Monday.

In the face of that advice O ainmants nonethel ess walked of f en masse,

Wi th Foremen Hendersom and Ward continuing to remnd themthat they

were exposing thenselves to disciplinary action and possible term nation.

Caimants were termnated for their action and subsequently
afforded an iwestigation pursuant to Rile 27 of the Agreenent.
Following the investigation the termnations were upheld and the
instant claimwas initiated and appeal ed through the grievance
machinery to our Board. It is important to note that of the ten (10)
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original Caimnts named supra, only six (6) remain properly before
u1s because Claimants Easl ey, Washington, Russell and Geer, Jr.-al
accepted leniency reinstatenents wthout back pay in return for
withdrawing their claimfor time lost due to the disciplinary action

There was no procedural inpropriety in the disciplinary
action and the only questionsbefore us go to culpability and
appropriateness of penalty. After reviewng all the facts of record
we are persuaded that O ainmants wilfully engaged in unjustified
i nsubordination on April 22, 1977. They were di sabused cf their
incorrect notion that they had a contract right to decide for them
selves whether to work in the rain. They were instructed to stay on
the job and warned that discipline would follow if they did not obey.
Yet they persisted in their refusal to work. An employe Who know ngly
di sobeys reasonabl e instructions froman authorized supervisor exposes
himself to disciplinary action unless he can prove justification for
"his conduct. Apprehension of immnent physical harmis one such
recogni zed justification, but these employes have fallen far short
of proving that situation on this record. On the facts before us
there is no doubt that they are vulnerable to disciplinary action by
Carrier. Nor is Claimant McLeod any | ess cul pabl e even though he
later in the day visited his dentist. He, |ike the others, reported
for work but then refused to work in the rain in direct contravention
of orders from supervi sion.

Al t hough persuaded of their guilt, we are not convinced that
these nmen are incorrigible nmalingerers. W note that there was no
el ement of hostility or belligerence in their action. Certainly we do
not condone their behavior but we are of the opinion that they deserve
a last chance to prwe that they can learn fromthis experience.
Accordingly, we find that suspension w thout pay rather than outright
termnation is the appropriate penalty. W shall direct Carrier to
return Claimants to service wthout back pay.

FINDINGS: The Third Division of the Adjustnent Board, after giving the
parties to this dispute due notice of hearing thereon, and
upon the whole record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute
are respectively cCarrierand Employes Wi thin the meaning oft he
Rai | way Labor Act, as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the penal ty of dismssal was too severe in the
ci rcunst ances.

A WA RD

Part 1 of claimis denied.

Part 2 of claimis sustained to the extent indicated in
the Qpi nion.

NATIONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: /. r
Executive Secretary

Dated at Chicago, Illinois, this 30thday of November 1979,




