NATICNAL RAILROAD ADJUSTMENT BCARD
Award Number 22644

THIRD DIVISICN . Docket FNumber MW=22500
Kay McMurray, Ref er ee

(Brotherhood of Mhi nt enance of Way Employes
PARTIES TO DISPUTE:

(
(The Baltimore and Ohio Railroad Company

STATEMENT OF CLAIM: "hd aimof the System Conmttee of the Brotherhood
that :

(1) The Agreenent was viol ated when C ass-' A Equipment
OperatorJ. R Ball was used to perform trackman’s work on November 16,
17, 18, 19, 22, 23, 24, 25, 26, 29, 30, December 1, 2, 3, 6, 7, 8, 9,
10, :3, 1k, 21, 22, 23, 24 (holid.ay), 25 (hoI i day), 28, January 1
(holiday), 3, fl s T, 10, 11,22, 1.3 and 14, 1977 i nstead of
recal i ng and usi ng furI oughed trackman Wn S. Mallette for such
servi ce (Systen Fi | e MON-824 /2-M3~1T784 ),

(2) Trackman Wn S. Mallette shall be al | owed ei ght (8)
hour s’ pay at his stra| ght-time rate for each of the dates set forth
in Part (1) above."

OPINION OF BOARD: From the record inthis case we carnot determine
with certainty the circunmstances underwhich
employe, J. R, Ball, acquired the right to exercisehis seniority
eitber to displace om to Track Gang 1329-1118 or to be placed in a
vacancy on that Track Gang.

What we can determine from the record is that on or about
November 15, 1976, cl ai nant Mallette was cut off from Track Gang 1320
1118 and furloughed, and that, on that same date, employe, J, R, Ball -
who is senior as Trackman to Claimant - came on as a member of Track
Gang 1329-~1118. From November 15, 1976 to Jamuary 1, 1977, Emloye
Ball was paid at the Cass A Machine operatorrate for the service he
performed with Track Gang 1329-1118, Thereafter, Employe Ball was pai d
at the Trackman'®s rate ofpay.

Carrier insists that the Machi ne Operator rate was paid to
Employe Ball i N error and that when the timekeeper's error was f ound,
it was rectified.
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Petitioner ;argues t hat such a contentionis difficult to
bel i eve and that, in fact, Employe Ball was assSi gned as a Class A
Machi ne Operator but was ussdt 0 perform Trackman's duti €S on a daily
basis inviolation of Rules I (d) and | (f) of the Agreement.

Cur review of the record before us fails to reveal any
substantive proof of the contentions advanced by Petitioner. The fact
Si tuati on shows that Mr, Ball had greater Seni ority as a Trackman than
di d t he Claimant, The fact situation shows that the Track Gang in
question consisted of a Foreman and five (5) Trackmen, The fact that
M. Ball was improperly all owed the Machine Operator rate for aperiod
of time does not, per se, imply that he was assigned as a Machine
operator. The respective seniority of the two people involved is the
controlling factor. The employe W th greater seniority was utilized.
Such utilization does not cause the | uni or enpl oyet obe aggri eved.

W will dismss the claimfor lack of couclusivs evidence.

FINDINGS: The Third Division of the Adjustnent Board, uper the whole

record and all the evidence, finds audhol ds:

That the parties wai ved oral hearing;

That the Carrier and the Employes invelved i N this dispute,
are respectivel y Carrier aud Employes Wi t hi n t he meaning of the Rail way
Labor Act, ss approved June 21, 193%;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That t he Agreement WsS not viclated.

AWARD

clai m di sm ssed.

NATTONAL RATLROAD ADJUSTMENT BOARD

By Order of Third Division
mm_@ﬁ@@
ecutive Secretary

Dated at Chicago, Illinois, this 3oth  day of November 1979.




