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Kay MclBxmy, Referee

(Rxotherhocdof  Maintenance ofWay E&ployes
PARTIESTODISSRPPE:  (

(TheRalthre  andOhioRailroadComp~

s-OFCLAIM: "Claim of the System Committee of the Brotherhood
that :

(1) The Agreement was violated when Class-'A' Equipmant
Operator J. R. ReJl was used to perform trackman' work on I?~vemher  16,
17, 18, 19,
lo, l3, 14,

22, 23, 24, 25, 2‘5, 29, 3% December 1, 2, 3, 6, 7, 8, 9,

(holiday),
20 21,

3, 6, 5,
22,
6,

23, 24 (holidey),  25 (holiday), 28, Jammy 1
7, 10, ll, 12, I.3 and 14, 1977 instead of

recalling and using furloughed trackman Wm. S. MsUette for such
service (Systam File MOI6824/2--1784).

(2) Trackman Wm. S. Mallette shall be allowed eight (8)
hours' pay at his straight-time rate for each of the dates set forth
in Part (1) above."

OPINION OF ROARD: Fromthe record in this casewe camotdetermine
with certainty the circumstances underwhich

ssqloye,J.R.Ball,  acquiredthe right to exercisehis seniority
eit~toaisa~eontoPrrckGeogU29-11l8ortobeplecedina
vaoancy on that Track Gang.

Wh8twecandeteam.inefnxutherecordisthatonorabout
lDowlber 15, 1976, claimant bbUettewsscutofffromTrackGangl32g-
1l18endArrlooghed,slrdthat,onthsta~dete,employe,J.R.Ball-
wholsse5lioras -tOClaimant -cameonasamemheroflBck
Gangl32pl3l.8.  E'mmlkmaberl5,1g76to Jamaryl,l~,Bnp3oye
Rail was paid at the Class A Machine Operator rate for the service he
perfonnedwith  hackGangl32g-lll8. !Fhereaf%er,  Employe BaiUwas paid
at the hackman's rate of pay.

Csrrier insists that the Machine Operator rate was paid to
Ebploye Eall in error andthatwhenthetimakeeper's errorwas found,
it was rectified.
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Petitiouerjaques  that such a coots&ion is difficult to
believe andthat, iufact, Ekiploye Ballwas assigned as aClass A
Machine Cpsratorbutwas  ussdto psrformTraclman's  duties 011 adaily
basis in violation of Rules l(d) and l(f) of the Agreement.

Cur review of the record before us faU.s to reveal auy
substantive proof of the contentions advaucedby Petitioner. The fact
situation shows thatMr.Ballhad~eatsr  seniority as ahackmanthsh
did the Claimaut. The fact situation shows that the Track Gang in
question consisted of a Forsmau and five (5) Trackmen. The fact that
Mr. Rail was impro~ly allowed the Machine Operator rate for a period
of time does not, per se, implythathswas assignedas a&chine
operator. The respective seniority of the two people involved is the
controlliugfactor. The employe with greater seniority was utilized.
Suchutilisationdoss not causethe junior employetobe aggrieved.
We wSU dismiss the claim for lack of couclusivs evidence.

FISDJXS: The Third Division of the Adjustment Board, I& the whole
record and all the evidence, finds audholds:

That the parties waived oval hesriug;

That the Carrier andthe %@loyes iuvolved in this dispute,
are respectively Csrrier aud Employes within the meaning of the Railway
Labor Act, ss approved June 21, 1934;

!fhat this DivisionoftheAdjustnent Board has jurisdiction
overthedispute involvedherein;and

That the AgreemA wss not violatsd.

A W A R D

claim dismissed.

rTATmuLRAILRoAD-~
By Crdsr of Third Division

ATTST:

Dated at Chicago, Illinois, this 30th day of November 1979.


