NATI ONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunber 22668
TH RD DIVISION Docket Number cL-22626

Richard R Rasher, Referee

(Brot herhood of Railway, Airline and
( Steanship Cerks, Freight Handlers,
( Express and Station Employes
PARTI ES TO DISPUTIE: (
(M nneapol i s, Noxrthfield and Sout hern Rail way

STATEMENT OF CLAIM O aimof the SystemCommittee of the Brotherhood
(G.-8629) that:

1. The Carrier violated the provisions of the derks'
Agreenent dated June 1, 1951, at M nneapolis, M.nnesaty an March 29,
1977, when it refused to accept Ms. Jessalyn F. Anderson's bid
application on BRAC Notice No 826.

2. Carrier shall now be required to place Ms. Jessalyn F.
Anderson on the position of Interline Cerk-Ofice of Manager Revenue
Accounting and reinmburse her for any |loss of wages (including the
difference in rate between her present position and the Interline
Cerk position and any overtime to which she would have been entitled
i f she had been properly placed as Interline Cerk) which she may have
suffered beginning on March 29, 1977, and continuing until M. Aaderson
Is placed on the Interline Cerk position or until she ean no |onger,
by virtue of her seniority, hold the position.

OPI NI ONOFBQOARD: G aimant entered the service of the Carrier and

established a seniority date as of Cctober 17, 1952.
Fromthat date until March of1976, Claimant occupi ed the position- of
Switchboard Operator. The position of Switchboard Operator was
abolished in March of 1976 at which time the C ai mant exercised her
seniority to a permanent position of General Ofice derk.

By notice dated March 21, 1977, the Carrier advertised aa
Interline Cerk's position as a tenporary vacancy. Caimnt bid on
the position on March 25, 1977. On March 28, 1977 the Carrier's
Manager Revenue Accounting interviewed the O aimant regarding her

qualifications to fill the position. Apparently, no other bids were
received and the Carrier was not satisfied that the O aimnt possessed
the ability and fitness to fill the position, thus the position was

filled by appointnent.
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Caimant grieved the Carrier's denial of her bid and an
unj ust treatment hearing was hel d regarding the claim

It is the Organization's position that the Carrier failed
to hold a tinely investigative hearing; that the investigative
hearing was unjust, subjective and biased; that several rules of
the Agreement were misapplied and violated; that the Cainmant had
the requisite ability and fitness to work the Interline Oerk position;
and, that the Caimnt was discrimnated against since the position
of Interline Cerk had been filled in the past by individuals with
| ess or no nore experience than the dai mant.

The Organization places heavy reliance on the |anguage of
Rule 13 which it says is controlling in this case. Rule 13 provides

"Enpl oyees entitled to bulletined positions or exercising
di splacenent rights will be allowed thirty (30) working
days in which to qualify, and failing, shall retain all
their seniority rights and may bid for anybulletined
position but may not displace any regularly assigned

enpl oyee.

Wien it is definitely determned, through hearing if
desired, that the enployee cannot qualify, he may be
removed before the expiration of thirty (30) working days.
An enployee who fails to qualify on a tenporary vacancy
may immediately return to his regular position. Enployees
wi |l be given full cooperatien of departnent heads and
others in their efforts to qualify.”

The Organization contends that the word "entitled" gave the O ai mant
the right to be assigned to the position for, at |east, the specified
trial period. It is the Organization's position that the |anguage

of this Rule, when it says "entitled" as opposed to "awarded"

gives enployes rights to jobs upon which they may bid.

The Organization further argues that the trial transcript
supports a finding that the Carrier conducted an unfair investigation
by refusing the Organization's attenpts to pursue lines of questioning
concerning the allegation of discrimnation.

The Carrier bases its position on Rule 3, "Pronotion,
Assi gnments and Di spl acenents”, which provides
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"Employees covered by these rules shall be in line for
pronotion.  Promotion shal | be based om seniority,

fitness and ability; fitness and ability being sufficient,
seniority shall prevail, except, however, that this pro-
vision shall not apply to the excepted positions.

(NOTE) The word 'sufficient' is intended to nmore clearly
establish the right of the senior clerk or enployee to
bid in a new position or vacancy where two or nore

enpl oyees have adequate fitness and ability."

It is the Carrier's position that in matters of fitness and ability
that it, the Carrier, is the sole judge of an employe's qualifications
to fill an assignnment. Once fitness and ability have been found to
be lacking by the Carrier, the burden rests upon the Caimnt to
overcone that decision by substantial and conpetent proof. Itis

t he cCarrier’s conclusion that Claimant did not have the fitness and
ability required for the assignnent and that she did not prwe that
she did have such fitness and ability.

Nurrer ous cases on this Division of the Adjustnent Board
have sustained the Carrier's right to determne fitness and ability
of its enployes. Nearly all ofthose cases have restricted this
right only to the extent that the Carrier's determnation should not
be arbitrary or capricious. In this case, the O ganization argued
t hroughout the progression of the claimthat the O ainant bad been
arbitrarily disqualified, as other enployes, including new hires
had been awarded and/or assi gned the Interline O erk position where
they were less or no nore qualified than the C ainant.

During the hearing the Organization sought to denonstrate
that ot her enpl oyes had occupi ed the position of Interline derk who
weren't efficient in operating the machines (calculator and type-
witer) but who had been trained on the job. The officer conducting
the investigation repeatedly refused to allow the O ganization to
pursue this line of questioning on the basis that the issue of how
ot her incunbents had qualifed for the position was irrelevant to
the Claimant's qualifications. (It should be noted that O ai nant
was a qualified typist, but had no experience in operating the
calculator. It should also be noted that wtnesses at the
i nvestigation were knowledgeable regarding the qualifications of
enpl oyes who had previously filled the position of Interline Cerk.)
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The Carrier erred in refusing to allow the Organization
to introduce evidence regarding the question of qualifications of
others previously assigned to the position involved. As a result
of this action, the Oganization was restricted from devel opi ng any
evi dence which mght have shown that the Carrier's disqualification
of Claimant was arbitrary or capricious.

This finding does not indicate that the Carrier arbi-
trarily disqualified the Oaimant, nor does it indicate that the
Claimant did not have a right under Rule 13 to the position in
question. W find that the Caimnt was not afforded a full and
fair hearing as contemplated by the Agreement, Therefore,
the claimshall be sustained by paying Caimant for the duration of
the tenporary vacancy at the rate required by the Agreenent.

FI NDI NGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvol ved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the
Rai lway |abor Act, as apprwed June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the claimbe sustained to the extent stated in the Opinion.

A WARD

Cl ai m sust ai ned.

NATI ONAL RAILRCAD ADJUSTMENT BCARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 14th day of Decenber 1979.




