NATIONAL RAILROAD ADJUSTMENT BQARD
Awar d Number 22679
TH RDDI VI SI ON Docket Nunber MW=22559

James F. Scearce, Referee

(Brot herhood of Maintenance of WAy Employes

PARTIES TO DISPUTE: (
(The Baltinore and Chio Railroad Conpany

STATEMENT OF CLAIM: "Claimof the System Committee of the Brotherhood
that:

(1) The Agreenent was viol ated when, on March 8 and 9, 1977,
For- James R Gartner was not called for overtime service on the
territory assigned to his jurisdiction and responsibility (System File
NEW=1032/2-4G~1838),

(2) As a consequence of the abwe, the Carrier shall now
al | ow Clamant Gartner eight (8) hours of pay at his straight-time rate.’

CPlI NI ONOFBOARD: In this case we have two (2) separate claim
situations involved each ofwhich stens from the
use ofa Track rather than the Foreman for service outside of the
time of the regular tour of duty.

on March 8, 1977, at approximately 6:30 A M, a Trackman was
called to make repairs to a broken bolt which was preventing a switch
from being properly aligned and was del aying the movementof a train.
The Trackman S0 used lived less than one (1) nile fromthe trouble scene.
Caimant lived 24 mles fromthe scene. No attenpt was made to call
the C aimant For-.

On March 9, 1977, at aﬁproxi mately 6:40 A M, a Trackman
who had already reported at his headquarters location, but had not
yet started his tour of duty, was utilized to prwide flagging pro-
tection at a grade crossing at which an "outlawed" road train was
affecting the highway crossing signals. Ne attenpt was nade to call
the O ainmant Foreman.

Petitioner argues in both instances that the |anguage of
Rule 24 (e-1) which reads:

"(e-1) Wien wertime service is to be performed on a
territory assigned to a Section Gang and an Extra Gang,
the For- of the Section Gang will be given first
preference. * % % "
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requires that Carrier should have wade some attenpt to contact the
Foreman for the work in question before using the Trackman,

. Carrier contends that in both instances an "emergency"
existed and therefore Carrier was justified in using t he Trackman who
was MBI € readilv available than was Cl aimant. Carrier al So argues
that, in any went, there is mo justification for the clains which
ask for a 2 heur 40 nminute call. Bather, if anything, there would
benoliability beyond the paynent of actual time consumed inasmuch
as t he time worked was immediately precedi ng and continuous with

the regul ar assigned tour of duty of both Claimant and t he Trackman
who was utilized.

From the record developed in this case, it is not possible
forus to determne if a bona fide energency existed on either of
the claimdates. Omn March 8th, Carrier elected to call the Traclman
rather than the Foreman as required by Rule 24 (e=1). 1t is our
opinion that, even with the broad latitude given to Carrier in
energency situations (and we are not comvinced such a situation
exi sted on Maxrch 8th), some attenpt shoul d have been wade to contact
Claimant on that date before resortingt 0 the ot her employe. VW will,
therefore, sustain the claimfor March 8, 1977. As for Carriers
contention that only one (1) hour is payable, we are unable to
consi der that argument because it comes to us for the first timein
Carrier's submssion to this Board.

In regard to the claimfor Mrch 9th, the record indicates,
without contradiction, that the Trackman Was already on conpany
property - he was not called for the service in question. Therefore,
It was not necessary in that instance for Carrier to call out the
For eman inasmuch as the Trackman was al ready em the scene. The claim
for March 9th will be denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Employes Within the meaning of the Railway
Labor Act, as apprwed June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
wer the dispute involved herein; and
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That the Agreenent was violated on March 8, 1977.
That the Agreement was not violated on March 9, 1977.

AWARD

C ai m di sposed of as indicated in Qinion.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: 4%:2%{
ecutive Secretary

Dated at Chicago, Illinois, this 14th day of Decenber 1979.




