NATI ONAL RAl LROAD ADJUSTMENT BOARD
Award Nunmber 22700

THIRD DI VI SI ON Docket Number CL-22571

WIlliam M Edgett, Referee

(Brotherhood of Railway, Airline and

( Steamship O erks, Freight Handlers,

( Express and Station Employes
PARTIES TO DI SFWE:

(
(Maine Central Railroad Conpany
( Portland Term nal Conpany

STATEMENT OF CLAIM: C(aimof the SystemcCommittee of the Brotherhood
(G1~-8598) t hat :

1. Carrier violated the Agreenent between the parties when on
Novermber 18, 1976, it required and permtted juni or employe t 0 cover one
(1) day vacancy at time and one-half rate on the 11 PMto 7 AM yard clerk
position at Bangor, Mine.

2. Carrier shall be required to pay C. T. Carson, Cerk,
Bangor, Mine, the senior employe entitled to the work, eight (8) hours'
pay at time and one-half rate for November 18, 1976.

OPI N ON_OF BOARD: There existed on this property a negotiated Agreenent
whi ch provided a procedure to be followed by the
parties when filling vacancies of less than thirty (30) days duration on
regul ar assigmments., This Agreement had been in existence for more than
twelve (12) years when the instant controversy arose.

On the data in question claimant, who was regul arly assigned on
first shift at Carrier’s Bangor, Maine, Freight Office, alleged that he
shoul d have been used to fill a one day vacancy on a third shift yard clerk
assigmment instead of the junior employe who was used.

Carrier defends denial of this claimon the basis that the practice
at Bangox;, Maine bad been, in the absence of available qualified spare board
employes, {0 use employes regul arly assigned at the freight office to fill
vacancies at the freight office and to use enployes regularly assigned at
the yard area to fill vacancies in the yard.

Fromthe record it is apparent that this method of filling
vacanci es has been enployed in the past with the apparent acquiescence of
the organization. W find in the record evidence of a witten understanding
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whi ch post dates this claimdiscontinuing the separate areas and thereafter
such vacancies were filled by regularly assigned employes in seniority
order fromthe entire district absent an available qualified spare board
employe,

While it is generally accepted that where there is a clear and
unanbi guous rule or agreenent, practice cannot be a determnative factor
in this case not only was Carrier not the beneficiary of the separated
area method of filling vacancies, but also the organization obviously
acqui esced in the arrangement and accepted the fruits thereof in silence
and W thout objection. As this Divisiom said in Award No. 15827 (Ives):

" * * Acquiescence is conduct from which may be
inferred assent. Under the doctrine of equitable
estoppel a person ny (sic) be precluded by his
silence, when it was his duty to speak, from
ﬁsgerthg a night whi ch he otherw se woul d have
ad. *,!

See also Third Division Award Nos. 22081, 22148 and 22213
Therefore, the application which the parties thensel ves have
placed on the Agreement in question furnishes a controlling guide as to

their intent and desires. W adhere to thatself inposed application and
find no basis for an affirmative award.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Wit hin the meani ng of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol ated.
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AWARD

O ai m denied.

NATIONAL RAl LROAD ADJUSTMENT BCARD

By Order of Third Division
xecutive Secretary

Dated at Chicago, Illinois, this 11th day of January 1980.



