NATIONAL RATLROAD ADJUSTMENT BOARD
Award Nunber 22721
THIRD DI VI SI ON Docket Nunber CL-22582

Joseph A. Sickles, Referee

(Brotherhood of Railway, Airline and
( Steamship COerks, Freight Handlers,
{ Express and Station Employes
PARTIES TO DI SPUTE: (
(The Baltinmore and Chio Railroad Conmpany

STATEMENT OF CLAM  Caimof the System Commttee of the Brotherhood
(C-8570) that:

(1) Carrier violated the Agreenent between the parties when,
on the date of March 18, 1977, M. R, L. Harris was unjustly dism ssed
fromthe service of Carrier, and

(2) Carrier shall, by reason of the violation aforementioned,
be required to restore M. R L, Harris to Carrier's service and
conpensate himfor all wages |ost, comencing February 26, 1977.

OPI NI ON OF BOARD: The Caimant was notified of an investigation
concerning a charge of possession and use of

al coholic beverage while on duty and on Conpany property, as well as
al l owi ng unauthorized individuals to ride in a Conpany vehicle.

Subsequent to the investigation, the enploye was di sm ssed
fromthe Carrier's service.

The enpl oye acknow edged that he had consuned "several
bottles of beer" prior to his dinner "some 6 hours before going on
duty" on the day in question, but he denies that said indul gence
interfered with his performance of assigned duties, Al though he
concedes that a nonwemploye was riding in a Conpany vehicle, he
states that said individual was the wife of a fellow enploye who was
experiencing autonobile problens, and he was nerely rendering
assi stance.

The d ai nant made certain assertions concerning rendering
vehi cul ar assistance at a nearby restaurant and the chronol ogy of
events which resulted in beer being transported in the Conpany vehicle.
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The Carrier, however, assessed the evidence of record in
a manner differently than the employe and concluded that disciplinary
action was appropriate.

For instance, the Trainmaster observed certain activities
which formed the basis for his conclusion that the O ainmant and an
of f-duty clerk possessed beer on the prem ses while the Cainant was
on duty. In addition to testinony concerning the "dropping" of a
can and the discwery of an enpty beer can in the inmmediate vicinity,
reference was nade to the fact that a brown paper bag was found in
the front seat of the vehicle, which contained 4 unopened cans of beer.

When the Trainmaster snelled dainant's breath, the Train~
master detected an odor of alcohol, which pronpted himto request
the Caimant to submt to a blood test. The blood test was
adm nistered at a nearby hospital, and it showed that the Caimnt's
bl ood contained .046 Ethanol

The O ainmant indicated that his consunption of beer took
pl ace at approximtely 6:00 p.m The blood test was admnistered at
approximately 2:15 a.m = sone.8 hours later = and at the tine showed
the amount noted above

Once again, this Board is asked to review conflicting
evi dence and determine that the Claimant's version of a disputed
factual circunstance be acccepted and that the Carrier's version be
rejected. W have noted in numerous Awards that this Board is not
constituted to make such determ nations

I ssues of credibility must be determned by those who
received the evidence and testinony, and we woul d have no basis for
substituting our judgnent in'that regard. Ooviously, if a record is
devoi d of any reasonable basis for a factual conclusion, then it is
I ncunbent upon us to correct that inpropriety. But, such is not the
case here.

It cannot be argued that the evidence of record is incapable
of supporting the Carrier's conclusions. The blood test which was
voluntarily agreed to showed a fairly significant |evel of alcohol
in the bl oodstream sone eight and one-half hours after the employe
states that he had consuned certain alcoholic beverages. In fact
the level of alcohol in the bloodstreamwas quite close to that |eve
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which is considered to be a prima facie showi ng of "inpairment” in many
states. Thus, it was not unreasonable for the Carrier to conclude

that the employe had consuned al coholic beverage on Conpany property.
Further, it was not unreasonable to presume that he shared in the

cul pability of possessing al coholic beverage while on duty.

Under all of the circunmstances, we find no basis for dis-
turbing the findings and the discipline inposed.
FINDINGS: The Third Division of the Adjustnent Board, upon the whole

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes Within the nmeaning of the
Rai | way Labor Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the agreement was not viol at ed.

A WARD

O ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: dﬂ M/

Executive Secretary

Dated at Chicago, Illinois, this 11th day of January 1980.




