NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d Number 22723
THIRD DIVISION Docket Number SG 22495

Kay McMurray, Referee

(Brotherhood of Railroad Signal men

PARTIES TO DI SPUTE: ( o _
(Southern Pacific Transportation Conpany

( (Pacific Lines)

STATEMENT OF CLAIM: "Claim Of the General Committee of the Brotherhood
of Railxoad Signal men on the Southern Pacific

Transportation Conpany:

On behal f of Leading Signalman ¥, A Dickie for pay for all
time [0St as a result of a forty-five day suspension effective
Septenber 21, 1977, and on behalf of Signalman G A Olsway for renoval
of thirty demerits assesged ef fective Cctober 6, 1977," JfCarrier fil es:
011~181 (D), 011- 222 (0)/

OPINION OF BQARD: There is no dispute with respect to the facts im this
case. On Septenber 20, 1977, the Caimants were
serving as Lead Signalman and Signalman, respectively, at the Carrier's
property in Salinas, California. Early in the norning, a verbal con-
frontation ensued over the dirty condition of one of the Carrier's
pickup trucks, Shortly thereafter, O aimnt Dickie was granted
permssion to take the day off in order to regain his conposure. At
approxi mately 4:00 p.m tbat afternoon after claiment O sway had

conpl et ed hie workassi gnment and was wal ki ng through the gate to |eave
the property, he was accosted by M. Diekie and a physical altercation
tock place Whi Ch resulted i n the necessity for several stiches bel ow
the right eye of M. Dickie and relatively serious injury to the |eft

el bow of M. O sway.

propriate notices were sent and a hearing was conducted on
September 28, 1977. As a result of the hearing, the penalties herein
conpl ai ned of were assessed on Cctober 6, 1977.

As justification for the penalties, the Carrier relies upon
t he following Rules:

801 = "Any act of hostility...is sufficient cause for
di sm ssal

802 = "Courteous deportment is required of all employes
in their dealings with...their Subordinates and
each other."
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In defense the Organization alleges a procedural errorregarding
the application of Rule 59(b) which reads: "If diseipline isto be assessed
a transcript of the testinony taken at the investigation shall be furnished
to the employe under charge and his representative within ten (10) cal endar
days after the close of the investigation.™ They point out that the |ocal
chairman did not receive hi8 copy until Cctober 11, which is beyond t he
10-day time limt. However, the record indicates that a copy of the
transcript was mailed to himon Cctober 6, the same day the discipline
letters were acknow edged by the grievant8. It is a well settled principle
of |aw upheld by this Board on nunerous occasions that the date of mailing
Is utilized for the purpose of determning conpliance with such time 1imits,
The mailing date was Wit hi n10 days as required and t hi s Board must rul e
that Rule 59(b) was not viol ated.

The Organization further contend8 that the investigation is flawed
by the absence of at |east one inportant w tness. The transcript of the
hearing reveal s that the Organi zati on was asked on two separate occasions
whether it desired additionalwituesses. The responseswere inthenegative.
Since anpl e opportunity for additional wtnesses was given at the investiga-
tion, the Organization cannot raise such objection after the investigation
is concl uded.

It is generally true, as claimed by the Organization, that action8
of f thedproperty must have careful scrutiny before any penalty can be
assessed.

In the case at bar, however, the altercation took place justa
fewfeet fromthe gates of the company prenises and in full view of all
employes who were going off shift. Under such circunstances, the rules
quoted in this opinion mght be seriously weakened if they were not
appl i cabl e.

Al enployes, as well es the Carrier, have an interest in assuring
that human relation8 in and around the work place are kept as harnonious
as possible. The actions of the claimants militated against that objective.
This Board finds that some disciplinary action was merited.

FINDINGS; The Third Division of the Adjustment Board, upon the whole
record and all the evidence, £inmds and hol ds:

That the parties waived oral hearing;
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That the Carrier and the Employes imvolved in this dispute
are respectively Carrier and Employes Wi t hi n t he meaning of t he Railway
Labor Act, as approved June 21, 1934;

That this Divi sion of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

AWARD

C ai m deni ed.

NATTONAL RATLROAD ADJUSTMENT BOARD

By Oder of Third Division
ATTEST: _M&ég__/
Executive Secretary

Dated at Chicago, Illinois, this 31st day of January 1980.




