NATTONAL RAlI LROAD ADJUSTMERT BOARD
Awar d Number 22734
TH RD DIVISION Docket Number M 22130

Rolf Valtin, Referee
(Brot herhood of Maintenance of My Employes

PARTIES TO DISPUTE: ( o
(The Il1linois Central Qulf Railroad

STATEMENT OF CLAIM: "Claim Of the System Committee Of t he Brotherhood
that :

(1) The suspension of sixty (60) days inposed upon Trackman
C. M, Harper for alleged violation of "Rule K' was capricious, arbitrary,
without just and sufficient cause and-on the basis of unproven charges
(SystemFile 134-296 Spl. Case #103% MofW/Al-47=T=76),

(2) The claimant's record be cleared of the charge placed
agai nst himand reinbursement be made for all wage | oss suffered.”

OPINION OF BOARD: The claimant is a Trackman. At the time of the
incident hers at issue, he had about seven years
of service with the Carrier. The record gives no indication of prior
disciplinary difficulties between hinself and the Carrier.

On Saturday, January 24, 1976, while off duty and off the
Carrier's property and while Situated as a passenger in a friend s car,
the claimant was arrested for possession of marijuana and carrying a
conceal ed weapon. Be was taken before the Mayor's Court in Ackerman,
Mssissippi. He pled guilty, was fined, and was rel eased over the
weekend.

on Monday, January 26, 1976, the claimant was re-arrested on
the charge that he had stolen the weapon. The weapon was a pistol and
carried a serial numbex which matched that of a pistol which had been
reported stolen in another town.' The claimant didnot admt to this
charge, contending that the weapon had been pawned to himat e pool hal|.
The question as to the claimant's guilt or innocence on this score was
still pending at the time of the investigation of the present case
(February 9, 1976). The Carrier is not inamy way relying on the
claimant's re-arrest and the attendant |arceny charge in defending the
present disciplinary action. W have made nention of the matter
solely for the purpose of explaining the fact that the claimnt,
though released fromthe Ackerman Court by the time the weekend had
ended, was absent fromwork on Mnday (January 26, 1976). Thke clai mant
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was back at work om the following day and thereafter incurred no absences
by virtue of the incident here at issue (except, of course, for the serving
of the suspension).

The transcript covering the investigation shows t he i nci dent
to have been wade up essentially of the following:

- The claimant's friend was the owner of the car. The marijuana
whi ch was discovered by the arresting officer had been stored in the car,
wi th the know edge of the claimant's friend and without the knowledge of
the claimant. Wen discovered, the marijuana was still stored in the car
-i.e., it was not in the phyS|caI possessi on of either person.

- The claimant let the arresting officer kmow that the
marijuana was not his. He was told by the arresting officer, and he
accepted as true, that one's presence in a car which contains marijuana
is the legal equivalent of possession of marijuana.

- The weapon, on the other hand, was on the claimnt's person.
The claimant handed It to the arresting officer without hesitation and
without effort to shift blame to his friend.

- The claimant was not represented Ey counsel at the Ackerman
Court. He pled gU||ty to both charges. He did so to assure his quick
rel ease and thereby ﬁrotect his job. He was released upon paynent of
a $400 £ime ($300 for the nar|1uana and $100 for the weapon).

Two things should prelimnarily be noted. Ome is that the

Carrier at the investigation, in response to the Organization's reliance
on the fact that the incident occurred at a time when the claimant was
=off duty and off Carrier property, made mention of mRule G Rule Gdeals
Mﬁth "Intoxicants, Narcotics, and Drugs" and refers to employes

"subject to duty" as well as to enployes *on duty". Both in terms of
t he imposition of the suspension and in terms of the def ense thereof as
submtted to the Board, however, the Carrier invoked rule K al one.
V¢ view Rule G as not before us im deciding the case.

The other prelimnary matter concerns the clainmant's guilty
plea at the Ackerman Court. W agree with the Carrier that the case
should be dealt with on the basis of the plea which the claimant in fact
entered - not on the basis of what n1%ht have happened had the cl ai mant
been represented by counsel, not on the basis of skepticism concerning
the I egal equival ency (rather than true possession) on Which the marijuana
charge rested, and not om the basis of the claimnt's notivation in
entering the guilty plea. \W are synpathetic to the claimnt on these
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SCOres amd, indeed, We commend hi mfor acting decisively to protect his
job, But we are adhering to the fact of the claimant's guilty plea in
deciding the case

rRule Kis titled "Conduct" and reads as foll ows:

"Court eous deportment i S required of all employes in
their relatioms With the public, their subordinates
and each other. Boisterous, profane and vul gar

| anguage is forbidden. Courtesy and attention to
patrons ar e demanded. Employes must not enter into
altercations, scuffle, westle, play practical jokes
fight, or engage in horseplay while on duty or on

company pr operty.
Employes must Not be:

1) Careless of the safety of thenselves or others;
2) Insubordinate;
3) Dishonest;
4) Immoral;
5) Quarrelsome Or otherwise Vi Ci OUS;
56; I nvol ved in gambling Or playing ganes on duty
or om conpany property.”

Ve do not believe thatwe can properly uphold the suspension.

There clearly are severe difficulties in assumng that Rule K applies to
of f-duty and off-Carrier-propert conduct as well as to on-duty and
on-Carrier-property conduct. Both by its terms and by the doubl e-reference
to "on duty or on company property" -~ see the |ast sentence of the first
paragraph and item (6) - the Rule gives every indication that it is
Intended to regul ate employe conduct while en duty and/or en Carrier
property. And, were one to pursue a construction by which the absence
of the "on duty or on conpany property" reference at some portions of
Rule K is taken to reveal an intention to apply those portions wthout
regard to the distinction, one would run into the absurdity of view ng
such away-from=work events as the use of "boisterous" or "profane" or
'vulgar" | anguage and "carel essness” and a "quarrelsome" conversation

as Carrier-punishable wents. Nevertheless, let it be assumed that
items (3) and (4) = the "dishonest" and “immoral™ items which t he
[Earrier seens to be relying upon = are in sone circunstances rendered
applicable to off-duty and off-carrier-Eroperty conduct. There are some
past Board Decisions which in effect make this assunption (though there
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are others which reject it). W are not foreclosing the application of
the assunption, but we believe that the |east which mse be true is that
the employe's conduct has been shown to have been of some adverse
consequenceonthe Carrier. Stating it otherwise, we believe that some

| i nkage bearing on the employer-employe rel ationship nust be denonstrated. -

W find that this condition has not here been satisfied.
There i s no evidence which Woul d indicate that the incident was marked
b){] unfavorable publicity, or that some patron exEressed alarm or that
the claimant was engaged in an activity for which Supervision had
expressed concern or which otherwi se carried-over to the work place,
etc. The record is bare of any evidence of this sort. |t shews Sinply
that the incident came to the Carrier's attention a few days after its
occurrence and that the Carrier therewith commenced the disciplinary
action here presented. |n these circumstancesto pernit the suspension
to stand, we believe, is to authorize the Carrier to sit in judgment
and take disciplinary action with respect to an event which creates
primary accountability t0 society, for which the employe has paid his
debt to society, and which did not secondarily harmthe Carrier's
legitimte business interests. W direct that the suspension be rescinded
and the cl ai mant be reinbursed accordingly.

FINDINGS: The Third Division of the Adjustment Beard, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
~ That the Carrier and the Employes imvolved i N this dispute are
respectively Carrier and Employes Within the meaning Of the Railway Labor
Act, as apprwed June 21, 1934,

. That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.
AWARD

d ai m sust ai ned.

NATIONAL RAI LRCAD ApJusTMENT BOARD
By Order of Third Division

ATTEST::

Executive Secretary

Dated at Chicago, Iliinois, this 31st day of January 1980.




