
NATIONAL RAILRXD PUJUST?!ZXC BOAD
Award &mber 227%

THIPD DIVISION Docket Nder Xi-22830

Paul C, Carter, Referee

(Brotherhood of V?inten2nce of Way Eaployes
?ARTES TO DISXTE: (

(St. Louis-S2n Francisco Pailmy Company

STATE?EhT OF CUI?k "Claia of the System Committee of the Brotherhood
that:

(1) The dismissal of Trackxn 3. 3. Earnest ~2s withcut
just 2nd sufficient cause, disproportionate to the offense with which
ch2rped and in violatim of the Agreeneot (System File B-lL44),

(2) Traclcran 3. J. Zarnest shill now be 2llmed the
Benefits prescribed ir, A?greezent ale 91(b)(6)."

lie was dismissed by the Fo-C----man 04 April 7 , 1978, fb-r Illsubor2ixticn
in rerilsirig 'IO pe:for;;i -work 8s instructed by the Foreian. At the
request of the Crganizaticn, a fcrzz.1 irvestigetion ~2s cmducted c11
Ayil 25, 1975. Claiwnt -as advisee on %y 2, 1978, that he ~2s
pemnently reamed from the service. ClaLn was then presented by
the Organization  2nd appealed ir. the uscal zxmer on the property,
requestLag that cl27kzzt be restored to semlce with all rights
unirp2ired 2nd pay for t&e lost from April 7, 1973,

A copy of the transcript of the investigation condccted on
April 25, 1573, has bee= z2de 2 -part of :he record, From :he record
before the Soerd we fkd th2t none of cl2imnt's subs-,anti-?le ?ro-
ce~ur21 rigC:lts w2s violeted. The Crgaization  cc7zchL~s tihat  the

:rtrge:;ct<sn  of c12-&Tnt's  past rP_ccrd  i3 r_he imesti~scion
;recl.<&c:  2 fair and iizparti21 hearin==a Althcu~k 2 fev 2wrds h2-Ge
he:_? it ic 32 _imroper to include an enp?.cye's past record i3 the
trznscri;;t of the ;mestipticn, other iwards h2ve held to the
con~rzr;7, vhere r+ past reccre :zs riot csed to detemii?e c:iLt,
but for she-?ur?ose cf detezkiins the disciplire t9 32 iqmsed for
2 ~,rove~ offense. This referee agrees with the lztter s:cua of ax&,
See recer:t AErds xcs. 22521 end 22460.
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There was substantial evidence presented at the investigation
to support the charge of insubordination agairst the claimant, and the
Carrier's actions in dismissing him from service. The Foreman was
in charge of the gang and was responsible for the work performed by
the gang. The claimant was obligated to c,omply with the instructions
of the Foreman and then handle through the grievance procedure if he
thought that he was being mistreated.

There is no proper basis for the Board to interfere with
the discipline imposed by the Carrier.

FINDLUGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds 2nd holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Emplcyes within the meaning of the
Railway Labor Act, as approved June 21, 1934;

That this Division of the Adjustaent Board has jurisdictLcn
over the dispute involved herein; and

That the Agreement was not violated. ._-. -
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Cl.ai.m denied.

NATIONAL RAILROAD ADJ'Wl?NE:NT BOARD
By Order of Third Division

ATTEST:
tive Secretary

Dated at Chicago, Illinois, this 29th dey of February 1980.
,,"


