NATI ONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 22765
TH RD DI VISION Docket Nunmber CL-22764

Joseph A Sickles, Referee

(Brotherhood ' Of Railway, Airline and
( Steamship O erks, Freight Handlers,
( Express and Station Employes
PARTIES TODI SPDTE:  (
(The Baltimore and Onhio Railroad Conpany

STATEMENT OF CLATM: Clai mof the System Conmittee of the Brotherhood (G1~8673)
that:

(1) Carrier violated the Agreenent between the parties when it
determned that Qperator-Cerk E. J, Staley viol ated rules F and 108 of the
Operating Rules om May 27, 1976, and suspended him from service for thirty
(30) days, and

(2) Carrier, because of such wongful action, shall clear the
service record of M. Staley in connection with discipline assessed and
conpensate himfor all wage |osses suffered during the peried June 25, 1976
to July 25, 1976, a total of twenty-one (21) working days.

OPI NI ONOF_ BOARD: An engine traveling east from Newark, Chio struck a

Mai nt enance of Way Tanper in the inmediate vicinity
of Zanesville, Chio and as a result, the Carrier notified the Claimnt to
attend an investigation concerning responsibility, if any, in connection
with that incident.

The Caimant « an Qperator/Cerk = was notified, subsequent to
the investigation, that he was assessed a discipline of thirty (30) days
suspensi on for assertedly failing to take appropriate action when he was
advi sed of a discrepancy in work authority and that he failed to notify
the Train Dispatcher of the discrepancy.

Wiile we have considered the procedural objections stressed by
the Cainant, our determnation of the case on its nerits makes it
unnecessary for us to conment upon those asserted procedural deficiencies.

The Carrier urges that the record denonstrates that on two
occasions the Oaimant was aware of an error in the working linmts of the
Mai nt enance of Wy Crew, but he did not informthe appropriate Train
Di spat cher.




Awar d Nunber 22765 Page 2
Docket Nunmber CL22764

Unquestionably, Qperating Rule F does require employes to
pronptly report accidents or any unusual conditions, and Operating Rule 108
directs employes to al ways take the "safe course” in case of doubt or
uncertainty,

The Board certainly does not, in any manner, condone an employe’s
ignoring of a valid Safety rule, nor do we ever feel it advisable to
permt an employe to take action inimcal to the safety of others. But,
the fact remains that in this particular case, the Board has difficulty
in finding that the Carrier presented evidence to show that the C ai mant
was, in any manner, cul pable concerning the accident. |t does appear that
the Carrier charged the accused with an offense of not having certain
advance know edge = which was not really explored. Nor do we understand
the basis for a finding that his action, or inaction, led to or assisted
in the unfortunate accident.

After a thorough review of the record, we areinclined to sustain
the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as apprwed June 21, 1934;

That this Division of the Adjustment Beard has _‘]urlsd:LCtlon over
the dispute involved herein; and B L
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That the Agreement was viol ated. :
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C aim sustained. N T s
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NATI ONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: .
Executive Secretary

Dated at Chicago, Illinois, this 29th day of February 1980.




