NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 22780

TH'RD DI'VISION Docket Nunber Mw-22636

Ceorge S. Roukis, Referee

(Brot herhood of Maintenance of Way Employes

PARTI ES TO DI SPUTE: (
(Chicago, MIlwaukee, St. Paul and Pacific

( Railroad Conpany

STATEMENT OF CLAIM  "C ai mof the SystemCommittee of the Brotherhood
that:

(1) The Carrier violated the Agreenent when it failed and
refused to allow Track Laborer E. W Murphy pay at the machine operator's
rate for twenty-eight (28) hours of work he perfornmed om March 31 (8 hours),
April 1 (3_hours), April 13 (8 hours), April 14 (8 houxs) and April 18, 1977
(1 hour) /System File C#52-Montana/Case No. D-2000-2/.

(2) Track Laborer E. W. Murphy be allowed the difference between
what he should have received at the machine operator's rate and what he
was paid at the track laborer's rate for the services described in (1) above."

OPI NI ON OF BOARD: In this dispute, Oainant contends that Carrier
violated the Agreement, particularly Rules 33 and
46(f) and the pertinent seniority rules, when it directed himto operate
the tractor machi ne at Harlowtom, Montana on March 31, April 1, 13, 14 and
18, 1977. He argues that nachines of this type, when used at various

| ocations on Carrier's system entitled the operators of this equipnent

to be conpensated at the Machine Operator's rate of pay for the time used.

Contrariwi se, Carrier contends that the work perfornmed at that
location Was incidental to his specifically assigned | aborers duties and
that use of the equipment in that fashion was consistent with twenty (20)
years® practice on the Mntana Division, whereby section crews operated
small farmtractors to clean snow, drag rail and other such related duties.
It additionally asserted that the tractor was not classified under G oup 4
of the Roadway Equi pment and Machi ne Sub- Departnent.

Rules 33 and 46(f), which are cited by dainmant as relevant to
this dispute, are referenced as follows:

Rule 33 - Conposite Service

"An employe required to fill the position of another
employe receiving a higher rate of pay, shall be paid
the rate of such position for the work day when the

tine so engaged is in excess of four (4) hours.
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"Except in case of force reduction, if an enploye is
required tenporarily to fill the place of an enploye
receiving a lower rate, his rate will not be changed."

Rule 46 = Classification

__"(f)_An employe_assigned to operate roadway equipment and

roadway machines, as covered by this schedule, wll be
designated as a roadway equi pnent or roadway nmachine
operator.”

In reviewing this case, this Board finds that the introduction
of Employes' Exhibit A is inadm ssible under the requirenents of Grcular 1
The signed affirmations ware not submitted to Carrier during the claims®
handling on the property and their inclusion in the Employes’ ax parte
submi ssion is inproper under this fundamental procedural rule. On the
ot her hand, when the substantive record is carefully examned within the
context of Rule 33's applicability, we do not find merit to petitioner's
contention that the equipnment was used to perform exclusively Machine
Operator'swork. In order for this rule to take effect, it would require
Caimant to fill the position of another enploye who received a higher
rate which is not the case here.

Simlarly, we do not find thatRule 46(f) is applicable to these
facts since it requires that the affected enploye operate roadway equi pment
and roadway machines covered by the Goup 4 schedule. The equi pnment used
by Caimant is not covered by this schedule and for us to include it by
judicial interpretation would be an inpermssible extension of our authority.
W are not enpowered to rewite Agreement Rules,

Ve recogni ze, of course, the significance attached to Caimnt's
averment that the June 7, 1977 Machine Qperator's Bulletin (335-A) refers
to this equipnent, but the position bulletined was not a Section |aborer's
position and there is no evidence that Machi ne Opexators cannot operate
this type of equipment.

W must add, however, that we do not find that either party
persuasi vely denmonstrated its assertions of past practice. Because the
proof burden falls upon the party initiating the clainmed grievance, we
must determ ne whether O ainmant appropriately net this requirement.

Upon the record, and for the reasons stated herein, we must concl ude
that Cainmant didn't satisfy our widentiary standards and thus we must
reject the claim In Third Division Award 20218, we stated in pertinent
part that:
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.20 | N these circunstances, the Employes had the
bur den- of adduci ng evidence to prove the existence

of the past practice as alleged, but the Enployes
have provided no evidence at all to satisfy this
burden. ...."

¥ believe this decisional holding applies to this case and sustains the
rational ity of our conclusion.

FINDINGS: The Third Division of the Adjustment Board, upen the whol e

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A WARD

O ai m deni ed.

e (LW Gowlioa

Executive Secretary

NATTONAL RATLROAD ADJUSTMENT BCARD
By Order of Third Division

Dated at Chicago, Illinois, this 14th day of March 1980.




