NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunber 22796
THRD DIVISION Docket Nunber MW=-22900

Paul C. Carter, Referee

(Brotherhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: ( _ _
(St. Loui S Southwestern Rai | way Company

staTeMENT OF cLamM:  "d ai mof the Systemcommittee of the Brotherhood that:

_ (1) The Carrier violated the Miintenance of \My Agreenent,
especially but not limted to Rule 6 - Discipline and Gievances, when B&B

Painter 3, P. Parker was unjustly dismssed (SystemFil e M#-78=4=CB/53=653).

o (2) B&B Painter J. P. Parker be now reinstated to his former
position with pay for all tinme |ost and with vacation, seniority and all
other rights uninpaired. Also that this charge be stricken fromhis record."

OPI NI ON oF BOARD: Claimant was a painter in Carrier's B& Gang No. 6

and had been in the service of the Carrier some nine
orten nonths. He was absent fromduty on February 16 and 17, 1978, without
proper authority. He was dismssed fromservice by the B& Supervisor by
letter dated February 22, 1978.

Fol | owi ng his dismssal, claimnt immediately requested a hearing
in accordance with the provisions of the applicable Agreenment. The hearing
was conducted on March 8, 1978, and on March 18, 1978, claimnt was notified
that his dismssal was sustained. A copy of the transcript of the hearing
has been made a part of the record.

The Board has careful |y examned the transcript of the hearing,
and it seems significant that Carrier did not question claimnt during the
course of the hearing as to the reason for his absence on February 16 and 17,
1978. The claimant testified in the hearing that at the tine the Supervisor
gavr(]a himthe letter of dismssal he gave no explanation as to tha reason for
such action.

Inits submssion to the Board the Carrier brings out the fact that
the claimant had been arrested on February 15, 1978, and was in jail on
February 16-17 on charge of possessing a controlled substance; was rel eased
on bond to his attorney on February 17, 1978; later pleaded guilty and was
placed on a three-year probation. In review ng the correspondence covering
the handling of the dispute on the property, we do not find where the matter
of claimant having been arrested and in jail on FebruarY 16-17, 1978, was
nentioned by the Carrier, although the on-property handling extended over a
period of several nonths
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Caimnt's actions justified severe discipline. However, based
on the record, the Board is of the considered opinion that the time that

claimant has been out of service should constitute sufficient discipline
for the offense. Ve will award that claimant be restored to the service

with seni oritY and other rights uninpaired, but wthout conpensation for
tinme lost while out of the service. Claimant should clearly understand,
however, that the purpose of this award is to ﬂi ve himone |ast chance to
becone and remain a responsi bl e employe, and that further major infractions
by himw |l result in the permanent ternination of his services.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;
- That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the meaning of the Railway |abor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the discipline inposed was excessiVe.

AWARD

Claimsustained to the extent indicated in Qpinion and Findings.

NATI ONAL RAI LROAD ApJusTMENT BOARD
By Order of Third Division
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Dated at Chicago, Illinois, this 31st day of March 1980. i iy isod




