NATIONAL RATLROAD ADJUSTMENT BOARD

Award Nunmber 22800
THIRD DI VI SI ON Docket Number CL22757

George E. larmey, Referee

(Brotherhood of Railway, Airline and
5 Steanship Oerks, Freight Handlers,

Express and Stati on Employes
PARTIES TO DISPUTE:

(Ch|cago, M | waukee, St. Paul and Pacific
( Railroad Conpany

STATEMENT OF CLAIM daimof the System Commttee of the Brotherhood (G.-8674)
that:

(1) Carrier violated, and continues to violate, the Oerks' Rules
Agreenment at Marquette, lowa, when it requires employes outside the Scope to
performwork covered by the Scope and application of the COerks' Rules
Agreenent .

(2) Carrier shall now be required to conpensate the occupant of
Operator Position No. 23580 commencing February 8, 1977 for an additiona
thirty (30) mnutes at the time and one-half rate of Position No. 23580 for
every Mnday and Thursday, and an additional one (1) hour at the tinme and
one-half rate of Position No, 23580 for every Tuesday, \ednesday and Fri day,
and continuing until August 1, 1977. (Car. File A 3364)

(3) Carrier shall also be required to conpensate the occupant of
Qperator Position 23580 commencing August 1, 1977 for an additional thirty
(30) minutes at the time and one-half rate of Position No. 23580 for every
Monday and Thursday, and an additional one (1) hour at the time and one-hal f
rate of Position No. 23580 for every Tuesday, Wednesday and Friday and
continuing until the violation is corrected; reparationto be dctermined
by a joint check of Carrier's records. (Car. File A-3410)

CPI NI ON OF BOARD: The basic facts in the instant case are not disputed.

For many years the work of servicing cabooses, that is,
putting supplies thereon, at Marquette Yard, lowa was performed by a
succession of clerk positions covered by the collective bargaining agreenent
between the parties. According to the Organization, since March of 1945 and
for an unspecified nunber of years prior thereto, the work of servicing
cabooses was assigned to Ice Dock Laborer positions. In Decenber of 1971,
the last Ice Dock Laborer position at Marquette Yard was abolished and the
work of servicing cabooses was transferred to the Yard Cerk positions.
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Effective with the close of work on February 8, 1977, Yard clerk Position
No. 25900 was abolished and that portion of the work of servicing cabooses
was then transferred to train service enployes. This reassignnent the
Organi zation contends, renoved the work of servicing cabooses from cwerage
of the Agreement. Apparently due to time clains filed by train service
enpl oyes protesting having to perform work outside their craft and class,
the Carrier next transferred the work of servicing cabooses at Marquette
Yard to Roundhouse force enployes effective on or about March 1, 1977.

The Organization, believing the work of servicing cabooses to be
exclusively reserved to errpl oyes of the Cerk craft and class, initiated
a claimon behalf of the occupant(s) of Operator Position No. 23580 on
April 6, 1977. Said claimis that identified as Nunber (2) above under
the heading Statement of Claim The claimwas advanced by the Organization's
Ceneral Chairman, M. J. R MPherson and directed to Carrier's Oficer,
M. G Y. Neu, Assistant Division Mnager-Admnistration, Mnnesota Division.
Under date of My 24, 1977, Carrier issued a letter to the Oganization
declining the claim, said letter was signed by the Division Minager,
M. B. J. McCanna rather than by M. Neu.

The Organization takes the position that Carrier committed a fatal
procedural error by failing to have M. G Y. Neu, the appropriate Carrier
O ficer designated to receive clains in the first instance issue the letter
of declination within the contractually agreed upon sixty (60) days as
provided for under Rule 36, Section |(a) of the Agreement, effective
July 1, 1975. Rule 36 reads in relevant part as foll ows:

RULE 36 = CLAIMS AND GRI EVANCES
(From Article V of the August 21, 1954 Agreenent)

1. Al clains or grievances arising on or after January 1, 1955
shall be handled as follows:

(a) ALl clains or grievances must be presented in writing by or
on behal f of the enploye involved, to the officer of the Carrier
authorized to receive same, within sixty (60) days from the date
of the occurrence on which the claimor grievance is based.
Shoul d any such claim or grievance be disallowed, the carrier
shall, within sixty (60) days fromthe date sane is filed, notify
whoever filed the claimor grievance (the employe Or his repre-
sentative) in witing of the reasons for such disallowance. |f
not so notified, the claimor grievance shall be allowed as
presented, but this shall not be considered as a precedent or
wai ver of the contentions of the Carrier as to other simlar
cl ai ms or grievances.
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Carrier refutes argument by the Organization with regard to a
Rule 36 violation by contending that the initial claimfiled by General
Chairman J. R MPherson was of a vague and indefinite nature. Mre
specifically, Carrier alleges that the initial claimis not a correct nor
proper claimin that it was filed on behalf of unnamed C aimants and al so
I's devoid of any reference to a rule and/or agreenent violation. Therefore
Carrier reasons, since the claim was not a proper one, the subsequent
declination issued by it could not have been violative of Rule 36 or for
that matter any, other rule.

Because the initial claimwas ensnarled in procedural difficulties,
the Organization adopted the stance that as of August 8, 1977, on which date
a letter of declination was issued over M. Neu's signature, Carrier had
ended its liability insofar as the untimely disallowance of the claim but
in so doing had also disposed of the claimwthout regard to the nerits.
Therefore, the Organization's General Chaiyrman refiled the claimon
Sept enber 27, 1977, referenced above as Nunbers (1) and (3) under the
heading, Statement of Caim this tine directed to M. M H Wsterfield,
Assi stant Division I\/Bnager-Adm’ nistration, Wsconsin Division as Mrquette,
lowa had been reassigned fromthe jurisdiction of the Mnnesota Division.

Inasmch as the sanme claimis before us on two separate grounds,
we shall address the initial claimadvanced by the O ganization on the

procedural question of tineliness and the second claimon the basis of its
merit.

Wth regard to the tineliness issue relative to the initial claim
filed by the Organization on April 6, 1977, we note that the parties did,
in fact, adopt the principles enbodied in Article V of the August 21, 1954
National Agreement as their Agreenent Rule 36 cited abwe. Cearly, the
essence of.the procedure spelled out in Rsle 36 iS to make available to
the parties a reasonable, equitable and efficient system whereby a
resolution of clainms or grievances wll be effectuated. TIm seeking to
clarify the application of the broad |anguage of Rule 36, the Carrier,
acting consonantly with the spirit and intent of Article V of the 1954
National Agreement, issued aletter under date of September 27, 1976,
directed to the Organization's General Chairman setting forth which
Carrier Oficers would receive clains in the first instance and thereafter
in the chain of progression in advancing claims Or grievances. |t seens
tous that Carrier was quite explicit inits commnication Wth the
Organi zation, having designated the Assistant Division Manager-Adm nistration
as the appropriate Carrier Officer to receive clains or grievances in the
first instance. W therefore can reach no other conclusion than to find
Carrier in violation of its own directive and to concur with the O ganiza-

tion's position that Carrier Oficer Neu and not Carrier Officer McCanma Was
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the appropriate Carrier representative to have issued the initial claim
declination on behalf of the Carrier. In not having followed its own
directive, we find Carrier did, in fact, commt a fatal procedural error
by not responding properly in a tinely nmanner. Accordingly, we sustain
clai mnurmber (2) cited above under the heading Statement of C aim

As to the second claim that is, the first claimrefiled, we
note Carrier alleges the same procedural flaws regarding the vague and
indefinite nature as that associated with the initial claimand in
addition, asserts the claimlacks in merit and schedule rule and/or
agreenment support.

Aiter a thorou?h review of the record, we find the initial claim
as well as the refiled claimto be proper in all respects, viewng sane

as being neither vague or indefinite. Support for our finding on this
matter is reflected in our Award 20054, ironically cited by Carrier and
which reads in relevant part as follows:

"The Board has thoroughly reviewed precedent Awards cited by
the parties, and notes that it is not necessary to specifically
name the enployee in the claim if he is so described that he
is readily identifiable by the Carrier without further evidence
or if his identity is ascertainable wthout undue difficulty.”

In the instant case, the Caimnts, to the degree they were identified hy
the Organization in its Statement of Claim were not obscure, but were,
we believe, readily identifiable by the Carrier. In having to identify
the various occupants of Qperator Position No. 23580, the Carrier would
neither be subjected to a burden of guesswork or engaged in various

specul ations. On this basis, we believe Petitioner has met the burden
here of presenting facts of sufficient specificity as to constitute a
--ali¢ claimbefore ue for review

In advancing the claimon its nerits, the OrganiZatiom argues
that the work of servicing cabooses is exclusively reserved to enployes of
the Aerk craft and class

In situations involving a general Scope Rule such as We have here
in the instant case, Petitioner nust prove that historically, traditionally,
usual |y and custemarily the duty or duties in dispute have been exclusively
performed by Cerks throughout Carrier's System W find that what the
Organi zation has successful ly denonstrated here is that servicing cabooses
at Carrier's specific location at Mirquette Yard in lowa has been perforned
by employes of the Cerk craft for wer thirty (30) plus years. However



Award Nunmber 22800 Page 5
Docket Number CL-22757

it is well established thata showing of historical representation of a
position at a location within Carrier's Systemis insufficient to establish
exclusive right to that position on a Systemw de basis. Furthernore,
Carrier has offered substantial proof that servicing of cabooses at various
| ocations on its System has been performed by enployes of various crafts
and classes anong which are: Engineers, Conductors, Car Forenen, Canaan,

| ce House Laborers, Track Department enpl oyes, Miintenance of Wy Enpl oyes,
Section Foremen, Mechanical Forenmen, as well as enployes of outside conpanies.
Thus, Carrier has clearly shown that servicing cabooses has not been
traditionally and/or historically exclusively reserved to any one craft or
class of enployes Systemwde. In view of this evidence we find Petitioner
has failed to prove Systemw de exclusivity relative to the performnce by
clerical enployes of servicing cabooses. W therefore deny the QOrganiza-
tion's claims nunbers (1) and (3) above as set forth under the heading
Statenment of Caim

FINDI NGS: The Third pivisionof the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Enployes within the meaning of the Railway Labor
Act, as apprwed June 21, 1934

That this Division of the Adjustment Board has jurisdiction wer
the dispute involved herein; and

That the Agreement was violated to the extent shown in Qpinion.

AWARD

Part (2) sustained. Carrier shall conpensate thg occupant of
Qperator Position No. 23580 commencing February 8, 1977 for an additional
thirty (30) mnutes at the tinme and one-half (1%) rate of Position No. 23580
for everil] Monday and Thursday, and an additional one (1) hour at the tine
and one-half (1%) rate of Position No. 23580 for every Tuesday, Wednesday
and Friday, and continuing until August 1, 1977.

Part (1) and (3) denied.
NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: z é[' / MQ&_/

Executive Secretary

Dated at Chicago, Illinois, this 3ist day of March 1980.



