NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 22820
THIRD DIVISION Docket Number CL- 22718

Martin F. Scheinman, Ref eree
Brot herhood of Railway, Airline and

(

( Steanmship Cerks, Freight Handlers,
( Express and Station Employes

PARTI ES TO DI SPUTE: ((

Southern Pacific Transportation Conpany
( (Pacific Lines)

STATEMENT OF cLAIM; O ai mof the System Committee Of the Brot her hood (CL- 8648)
that:

(a) The Southern Pacific Transportation Conpany violated the
current Cerks' Agreenent when it suspended M. R D. Bristow fromservice
for ninety (90) days followng formal investigation at which the charge
for which he was tried was not sustained; and,

(b) The Southern Pacific Transportation Oon'ﬁany shal | now be
required to allow M. R D. Bristow one days' pay at the rate of Relief
Position No. 18 beginning March 2, 1977 and continuing each work day there-
after, plus insurance, seniority and all other rights uninpaired until
returned to service.

OPINION_OF BOARD: Caimant, R D. Bristow, follow ng formal investigation,

was suspended fromservice for a period of 90 days,
effective March 2, 1977 through May 31, 1977 for alleged violation of the
second paragraph of Rule 810 of the Agreenent between the parties. The
second paragraph of Rule 810 reads:

Continued failure by employes to protect their enploynent
shal| be sufficient cause for disnissal.

Carrier clains that Caimant has a recmd of excessive absenteeism formng
a pattern of being in conjunction with his designated rest days. Imits
view, Claimant's record warrants the discipline inposed. The QOrganization
cont ends Claimant®s absenteeismwas related toillness and that Carrier
excused and accepted each occurrence.

A careful analysis of the transcript of the investigation conducted
prior to the discipline inposed, and the subm ssions of the parties, con-
vinces us that the charge cannot be sustained. Wile Caimnt's absenteeism
is admttedly extensive, the record indicates that he always foll owed the
usual and customary procedures, e.g., telephoning supervision and receiving
permssion to be absent. There is no showng that Caimant's absences
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were fabricated. There is no evidence to dispute Claimant's need to be
excused due to his physical condition. Caimant is not being disciplined
for "malingering."

Rather, it is clear that Claimant is being disciplined for being
sick too often. Rule 810 does not contenplate discipline for this. The
rul e does not provide for or permt the inposition of discipline for con-
tinued sickness. See Award 22693 Therefore, we must conclude that
Caimant is not guilty of violating Rule 810.

As to the appropriate renmedy, the Organization asks for one day's
pay for each of the days of Claimant's suspension. Gven Cainant's
absenteeismrate of alnost 30%, this remedy is unacceptable. After all,
Claimant is not entitled to receive a windfall. Therefore, we wll award
that Caimnt be restored to service with seniority rights uninpaired, and
that he be conpensated for each day |ost, except the first thirty (30) days
following his suspension, his earnings to be conputed in accordance wth
Rule 52 of the applicable Agreenent. This remedy has previously been
adopted by this Board. See Award 22693.

FINDINGS: The Third Division of the Adjustnment Board, upon thewhole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
~ That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

_ That this Division of the Adjustnment Board has jurisdiction over
the di spute involved herein; and

That the Agreement was viol ated.

AWARD

-

. Gaimsustained to the extent and in the manner indicated in the
opi ni on.
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Dated at Chicago, Illinois, this 18th day of Apri 11980.



