NATIONAL RAl LROAD ADJUSTMENT BOARD
Award Number 22821
THRD DIVISION Docket Nunber M 22822

Martin F. Scheinmman, Ref eree

(Brot herhood of Maintenance of Wy Employes
PARTIES TO DI SPUTE: (

(St. Louis-San Francisco Railway Conpany

STATEMENT OF CLAIM  “claim of the SystemcCommittee 0Of the Brotherhood that:

(1) The Agreement was viol ated when, on January 2, 1978, it
used the Pittsburg and Greenfield track gangs to performovertinme service
patrol ling tracks on the territory assigned to Patrol Gang 121 to the
exclusion of the menbers of Patrol Gang 121 (SystemFile B-1756/D=9566).

(2) The members of Track Patrol Gang 121 (Track Patrol Forenen
J. D. Craker and Assistant Track Patrol Foreman W D. Harris) each be
al | owed pay at their respective time and one-half rates for an equal
proportionate share of the total number of man-hours expended by the

Pittsburg and Greenfield track gangs in performng the work referred to
in Part ?1) her eof . "

OPINION OF BOARD: Oon January 2, 1978, Carrier assigned Track Patrol

Gang #120, headquartered at Geenfield, Mssouri, to
performwork on the tracks between G eenfield and Iantha, M ssouri .
Carrier also assigned Track Patrol CGang #122, headquartered at Pittsburg, .-
Kansas to performwork on the tracks between Fort Scott, Kansas and Iantha,
Mssouri. There are four membersin each gang.

Caimants, Track Patrol Foreman J. D, Craker and Assistant Track
Patrol Foreman, W D. Harris, are the menbers of Track gang 121. The
Organi zation clains that the work perfornmed by Gangs 120 and 122 on
January 2, 1978 properly belonged to Claimants Since the territory was
regul arly assigned to their patrol. The Organization argues that Carrier
violated Rule 62(m of the Agreement when it failed to assign the work to
Caimnts. It asks that Craker and Harris be all owed pay at-their respective
time and one-half rates for an equal proportionate share of the total
nunber of man=hours expended by Gangs 120 and 122.

Carrier, on the other hand, contends that the work performed by
Gangs 120 and 122 was not routine. Instead, it argues that an emergency
situation existed. In Carrier's view, it may assign any necessary employe
to perform emergency work. Therefore, it maintains that Caimants were
not entitled to performthe work in question.
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// The crux of Carrier's argument before this Board is based on its
contention chat an energency situation existed on January 2, 1978, excusing
it froman obligation to call Caimnts. However, the nere assertion that
an energency exists will notsuffice. Carrier is required to supply
sufficient evidence to prove that an energency did, in fact, exist.

That is, the burden of proof rests on Carrier to support its assertion
-~ See Award No. 20310.

A careful analysis of the evidence on the property, as well as
the subm ssions to this Board, convinces us that Carrier has failed to
neet this burden. Carrier failed to establish that the overtine service
to be performed was of an emergency nature. Stated sinply, the events of
January 2, 1978 do not anmount to an energency.

Since there was not an emergency, Rule 62(n) - Work on Unassi gned
Days - is the applicable rule. It reads

VWhere work isrequired by the Carrier to be perforned

on a day which is not a part of any assignment, it mey
be performed by an available extra or unassigned enpl oye
who wi |l otherw se not have 40 hours of work that week;
in all other cases by the regular enploye.

It is uncontested thatJanuary 2, 1978, was a rest day for Caimnts

The evi dence conculsively establishes that O ai mants performed the work in
di spute Monday through Friday. That is, they are the regul ar enployes
within the neanin? of Rule 62(m. Since there is no evidence that an extra
or unassi gned enploye, who did not have 40 hours of work that week, was
available to pertormthe work, Caimnts, the regul ar enployes, should

have been assigned, the work. This is the inport of Rule 62(n).

Carrier also argued that it attenpted to call Cainant Craker,
but that he did not answer the telephone. Carrier stated that it called
Crakeronetine. Asingle call inthe situation here i S not a“teasonable
effort. See Awards No. 16334, 16473, 17533. Moreover, thereisno evidence
what soever that any attenpt was made to call Harris. Therefore, we cannot
accept Carrier's argunent that either Cainmant was unavail able.

The only question that remains is the appropriate remedy, AS
full and final settlement of this claim Caimnts shall receive a call
2 hours and 40 mnutes, in accordance with the applicable provisions --
Rules 71(a) and 74.
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FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

is dispute are

That the Carrier and the Employes involved in this di
ﬁl N the meaning of the Railway Labor

respectfully Carrier and Employes W
Act, as approved June 21, 1934,

_ That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.

AWARD

Caim sustained in accordance with Qpinion.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division
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ATTEST 3 . A ( Al
Executive Secretary

Dat ed at Chicago, I [l inois, this 18th day of April 1980.



