NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 22825

TH RD DI VI SI ON Docket Number TD-22833
Paul C. Carter, Referee

(Anerican Train Dispatchers Association
PARTIES TO DISPUTE: (
ESout hernPaci f i ¢ TransportationCompany
(Pacific Lines)

STATEMENT OF CLAIM  Caimof the Anerican Train Dispatchers Association
that:

(a) The Southern Pacific Transportation Conpany (hereinafter
referred to as "the Carrier"), violated the Agreementin effect between
the parties, Article 8 thereof in particular, by its action in assessing
discipline in theformof dismssal against Claiment R J. Brodie as a
result of hearing held rebruary23, 1977. Said discipline is arbitrary,
harsh, unwarranted, and an abuse of managerial discretion.

(b) Carrier shall now reinstate Claimant R J. Brodie with
seniority, and all other rights uninpaired, clear Claimant's employment
record of the charges which provided the basis for said action, and to
conpensat e Claimant forwage | o0ss due to Carrier's action.

CPI NI ON OF BOARD: The record shows that claimnt entered Carrier's

service as a Train Order Qperator on January 17, 1967.
He qualified as a train dispatcher on Septenper 17, 1970. On February 18,
1977, claimant was assigned and workingas Train Dispatcher 8:00 AM. to
4:00 PM  On February 17, 1977, he was cited for formal hearing:

"You are hereby notified to /be/ present in the office of
Chief Train Dispatcher, Roseville, California, at 9:00 AM
V\ednesday, February 23rxd, 1977 for formal hearing in
connection with your alleged failure to prwide train
orders which were in effect to Wrk Extra 3810 at Wodl and,
Tuesday, February 15, 1977, wor ki ng between Wood land” and
Delavan, specifically Train orders1247 and 1266, which
were in effect between these stations, which may involve
violation of first paragraph of Rule 204 reading:

"Train orders mist be addressed to those who are to
execute them namng the place at which each is to
receive his copy. Those for a train must be addressed
to the conductor, engineer, and pilot if any. A copy
for each employe addressed must be supplied by the —
operator. '
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"and allegedly 'mailing' a restricting train order to Wrk
Extra 3810 at Yol o, care of employe, Specifically FormY
Train Order 1266 on February 15, 1977, while serving as
a train dispatcher on the Muntain District on the
Sacranmento Division, for which occurrence you are hereby
charged with the responsibility which may involve violation
of first paragraph of Rule 217 reading

‘atrain order to be delivered to a train at a
station other than a train-order office, or at

a train-order office which is closed, must be
addressed to "c&k AT CARE OF v

or "C&E , BETWEEN CARE OF "

and second paragraph Rul e 217 reading:

"Orders must not be sent in this manner restricting
superiority or movenent of a train, except when
combined wth train order Forms G H Exanples (1),
(2), (3), or (4), or in connection With FormT."

You are entitled to representation and W tnesses in accord=
ance With the agreement covering train dispatchers.”

The hearing wee conducted as schedul ed and claimant was dism ssed
from service March 2, 1977. Acopy of the transcript ofthe hearing has
been made a pat of the record.

From ourreview of the transcript of the hearing, we find that
none of claimant's substantive procedural rights was violated. There was
substantial evi dence adduced at the investigation, includingclaimnt's
own statenent, to support a violation of the rules.

The Carrier nakes reference to claimnt's prior record. However,
the record Submtted to the Board shows one prior disciplinary suspension
in 1973.

Based upon the record progerly before us, and the responsibility
that a train dispatcher bears for the proper handling of train orders,

the Board concludes that severe discipline was warranted. However, the
time that claimanthas been outof service should serve as sufficient
discipline. W will awadthat claimant be restored to service with
seniority and other rights uninpaired, but without any compensationfor
time | ost while out of the service. The claimant shoul d understand,
however, that the purpose of this Award is to give him"one |ast chance"
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to becone and remin a responsibl e employe, and that further najor in-
fractions by himw |l result in the permanent termnation of his services.

I'n reaching our decision in this case the Board has not
considered Carrier's Exhibit "1", as it is well settled in discipline
cases that the parties to the dispute and the Board itself are restricted
to the testinmony adduced at the investigation concerning the charge or
charges against an employe, and neither side is free to supplement that
recor d subsequent t0 the hearing or investigation.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole
record and all the evidence, finds and holds:
That the parties waived oral hearing;

That the Carrier end the Enployes involved in this dispute
are respectively Carrier and Employes Wi thin the nmeaning of the Railway
Labor Act, as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the discipline inposed was excessive.
AWARD

Caimsustained to the extent indicated in Qpinion and Findings.

RATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ’ .
Executive Secretary

Dated at Chicago, Illinois, this 30th day of April 1980.



