NATI ONAL RATLROAD ADJUSTMENT BOARD
Award Number 22029
THIRD DI VI SI ON Docket Number CL-22596

WlliamM Edgett, Referee

(Brot herhood of Railway, Airline and

( Steamship ( er ks. ,Freieht Handl ers.,

( Express and Station Employes
PARTIES TO DISPUTE: (

(Norfol k and Western Railway Conpany

STATEMENT OF cLAIM: O ai mof the SystemCommittee of the Brotherhood (61-8581)
that:

1. Carrier violated, and continues to violate, the agreenment
between the parties, when, on March 3, 1977, B. agather was arbitrarily
rel eased fromposition of Assistant Chief Cerk and her request for a
hearing to determne the cause of such action was denied.

2. Carrier shall pay Ms. Rather the difference in rate of Assistant
Chief Cerk and other positions held fromApril 28, 1977 and until such tine
as she is returned to the Assistant Chief Cerk position or until such time
aa the agreement is conplied with and she is given the hearing requested
per Rule 28.

CPI NI ON OF BOARD: C ai mant was removed fromher Section 6 position by

Carrier and received notice of the renoval in a letter
dated March 2, 1977. On April 28, 1977 she re%uested a hearing. Carrier
did not respond to her request and On May 24, 1977 the Local Chairman filed
a claim requesting the difference in pay between her former position and
the position she exercised seniority to after release fromher excepted
position.

Carrier has argued that the claimis not timelﬁ/ and that, in any
event, Claimnt is not entitled to a hearing under Rale 28, which reads:

"RULE 28 =~ UNJUST TREATMENT

An employe who considers himsel f unjustly treated,
otherwise than covered by these rules, shall have the
same right of investigation, hearing, appeal and
representation as provided in these rules, if witten
reguest whi ch sets forth the employe's grievance is
made t0 his immediate Superior, within sixty (60)
days of cause of conplaint."
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This Board has decided the latter question in Award 22444 which
sustained an employe's request for a heari n? in simlar circunstances.
Therefore, the question of claimant's entitlenent to a Rule 28 hearing is
settled. She is entitled to a hearing. The remaining question is whet her
atinely requeet was made for the hearing.

Cainms must be filed within sixty daye of the date of the
occurrence. Claimant filed her request for a hearing in a timely menner
on April 28. Carrier made no response. Her |ocal chairman filed a further
claimon May 24, asking for the difference in pay, and citing her request
for ahearing. ©Om June 16 Carrier denied the claim aa untinely, om the
ground t hat ?he | ocal chairman's claimwas out of time since it had been
filed some 83 days after the date of the occurrence.

Time | imts areset for a purpose and it is the Board's 0bligation
to carry out the parties' purpose by respecting them However, they must
be given a reasonabl e application. They are not intended to provide a
techni cal defense in those instances when no nmeritorious defense is available.
Here there has been substantial conpliance with the letter and spirit of
the Rule. Carrier was placed on actual notice that O ainmant was seeking
a hearing under Rule 28 W thin the 60 days period prw ded by the Rule.

It never answered Claimant's request. The Local Chairman made a request
for the difference inpay bet ween t he position in question and t hat part

of the claimcanme after sixty days. However, the Local Chairman referenced
Claimant's request for a hearing and Carrier took the position that it cane
too late. If it had been made for the first time by the [ocal Chairwan,
Carrier would be correct. However,Claimant's April 28 request was not

too late and it could not be simply ignored. Carrier had actual notice of
a request by Claimant for a Rule 28 hearing, on atinely basis, and i s
estopped from raising a tine limt argunent as to that request. In part
that finding follows Carrier's failure to make a response to the request
for a Rule 28 hearing.

_ The claimcannot be sustained, as presented. However, the Board
W || sustainthat part of the clai mwhich requests Carrier to grant a
Rule 28 hearing.

FINDINGS: The Third bivision of the Adjustment Board, upon the, whole record
adal | the evidence, finds and holdss

That the parties waived oral hearing;

That the Carrier and the Enployee involved in this dispute are
respectively Carrier and Employes Within the neaning of the ratiway | abor
Act, as approved June 21, 1934;
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That this Division Of the Adjustnent Board has jurisdiction wer
the dispute involved herein; and

That the Agreenent wasviol at ed.
AWARD

Caimsustained to the extant expressed in the Cpinion.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST; Y
Executive Secretary

Dated at Chicagoe, |llinois, this 30th day of April 1980.



