NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 22830
THRD DVISION Docket Nunmber CL22720

Martin F. Scheimman, Ref eree

(Brotherhood of Railway, Airline and
( Steanmship Cerks, Freight Handlers,
( Expyessand St ati on Employes
PARTI ES TO DI SPUTE: (
(Southern Pacific Transportation Conpany
( (Pacific Li nes)

STATEMENT OF CLAIM O ai mof the Systemcommittee Of tha Brotherhood (G1~8653)
that:

(a) The Southern Pacific Transportation Conpany violated the
current Cerks' Agreement when it summarily and unconscionably di sm ssed
M. A F, Henninger fromservice fol | owi ng investigation at which the charge
brought agai nst him was not prwed; and,

(b) The Southern Pacific Transportation Conpany shall now be
required to reinstate M. Henninger to service with all rights of seniority,
health and welfare, and vacation uni npaired and t hat he be compensated a
days*® pay at the rate of Agent at Newark for each and every day, Monday
through Friday that he is withheld fromservice beginning January 5, 1978,
and continuing until such eime as he is restored to service including any
overtime earnings to which he would ot herw se have been entitled.

CPINION OF BOARD: Caimant, A F. Henninger, after formal i nvestigation,

was dismssed fromservice for alleged insubordination,
on January 5, 1978. On February 3, 1978, claimant was reinstated to service,
on a |eniency basis, but without conpensation for time lost. In all, he was
out of service a total of twenty-two days.

- Carrier contends that Claimant failed to foll owa _yerbal order
given by Assistant Terminal Agent M B. Dalton concerning input of the orc
Ref)ort to tha conputer. Inits view, Caimnt's failure to comply with
Dalton's direction warranted the discipline inposed, pursuant to Rule 801
of the Agreement between the parties. The Organization, on tha other hand,
insists that Claimant is not guilty of insubordination.

Rule 801, in relevant part, states:

"Enployer, will not be retained in service who are. . ..~
insubordinate . . . . "
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Carrier has the burden of establishing that claimant is guilty of violating
the Rule. Carrier mstprove that Claimant was i nsubordinate on January 5,
1978.

A thorough anal ysis of the record of the investigation, as well
55t Ne gubmissionst O thi s Board, convinece us that Carrier hasfailed to
meet that burden here. That is, Carrier has failed to prove the necessary
conponents of insubordination. For exanple, Carrier did not establish that
Clalmnt refused to conply with a direct order fromhis supervisor.
Simlarly, Carrier failed to prove t hat Henninger waspl aced on notice
or informed that his behavior was potentially insubordinate.

In sum we are convinced that Caimant did not, at any tine,
flout authority or purposely defy an "order." If he is guilty of anything,
it isa mstake as to the choice of work priorities. This is not insube
ordination in any sense of the word. Therefore, we will sustain the claim
Clai mant shal | be conpensated in accordance with Rule 52 of the parties'
Agreenent ,

FIMDINGS: The Third Division of the Adjustnent Board, upon the whole
record and al | the evidence, £inds and hol ds:

That the parties waived oral hearing;
~ That the Carrier and the Enployee involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway Labor
Act, as approved June 21, 1934

_ That twis Di vision of the Adjustment Board hasjurisdiction over
the dispute involved herein; and

That the Agreenent wasviol ated.
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Claim sustained,

NATI ONAL RAI LROAD ADIUSTMENT BOARD
By Order of Third pivision
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Dated at Chicago, Illinois, this 30th day of April 1980 .-



