NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunber 22863
TH RD DVISION Docket Number Mi3-22862

Paul C. Carter, Referee
(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(St. Louis-San Francisco Railway Conpany

STATEMENT OF cLAIM: “Caimof the System Committee of the Brotherhood that:

(1) The dism ssal of Trackman W W Starks and U, S. Dangerfield
was Wi thout just and sufficient cause and whol |y disproportionate to the
of fense with which charged (System File A-9110).

(2) The claimants shall now be allowed the benefits prescribed in
Agreenment Rule 91(b)(6), Article 11.,"

OPINION_OF BQOARD: Each of the claimants had been in the service of the

Carrier about twenty-eight years. They were renoved
from service March 21, 1978 for their alleged responsibility in connection
with the theft of cross ties at Antlers, Cklahoma. Formal investigation
was conducted on April 13, 1978, and claimants were dismssed from Carrier's
service on April 21, 1978. By agreenent of the parties, the investigation
was re-opened on Septenmber 27, 1978, to take additional testimony. A copy
of all statements taken at the investigations has been made a part of the
record.

The Board has carefully reviewed the transcripts of the investiga-
tions. There is no question that clainants renmoved the ties from Carrier's
property and disposed of them They testified in the original investigation
of April 13, 1978, that another trackman, Mark Beason, told them that he had
perm ssion to remove the ties; that he asked the clainmants to help him | oad
the ties; that they loaded ties for Beason and then |oaded about 56 on their
own trucks and disposed of them Each of themtestified that-they did not
consider the ties re-usable, although the Roadmaster testified that some
of the ties that claimants sold were re-usable. He estimated that about
70 per cent of the 56 ties sold by claimnts were re-usable.

Trackman Beason was not present at the investigation conducted
on April 13, 1978. The purpose of re-opening the investigation on
Septenmber 27, 1978, was to obtain the testimny of Beason. In the re-opened
i nvestigation Beason testified that he had received proper permssion to
remove used ties fromthe Carrier's right-of-way at Antlers; that he did
renove some ties and was assisted by claimants. He testified in part in
answer to questions fromthe General Chairman:
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"Q. M. Beason, you heard M. Starks testify that he did ask you
and that he wanted to be sure that you did have perm ssion
before he hel ped you remove the ties. Do you renenber that
conversation?

A, Yes, | remember, but | had permssion to get the ties.

Q. And you did know at the time that you renoved the ties, that
they were al so removing sone of then®

A Y e s

0. There was at no tine any discussion between you and M. Starks
and M. Dangerfield about themremoving the ties for their own
use?

A Vell, we discussed it, that we were going to help each other.

Q. |Is it apparent, in youropinion, that M. Dangerfield and
M. Starks thought it was OK to renove the ties as you had
obt ai ned perm ssion to renove the ties?

A Yes sir."

As a trackman, Beason Woul d have had no authority to actually give
permssion to claimants to renove Carrier property.

On the subject of enployes disposing of cross ties, the Board has
been referred to Third Division Awards Nos. 20636, 21372, Award 22 of Public
Law Board No. 2363, and Award No. 2 of Public Law Board No. 1844.

Based upon our review of the entire record, the Board is of the
consi dered opinion that clainmnts were subject to severe discipline for
their actions. However, under the circunstances that existed, the time
that they have been out of service shoul d serve as sufficient discipline,
W will award that they be restored to service with seniority and other
rights uninpaired, without pay for tine lost, provided that they can pass
satisfactory return-to-work physical examnations. The claimants shoul d
understand, however, that the purpose of this award is to give them one
| ast chance to become and continue as responsible enployes for the Carrier
and that further major infractions will result in the permanent termnation
of their services.
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FINDINGS. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdictiom over
the dispute involved herein; and

That the discipline inposed was excessive.

A WA RD

Caim sustained to the extent indicated in Qpinion and Findings.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:: ‘Y.
Executive Secretary

Dated at Chicago, Illinois, this 30th day of My 1980.



