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NATI ONAL RAI LRCAD ADJUSTMENT BQOARD

Award Number 22064
TH RD DI VI SI ON Docket Number M 22877

Paul C. Carter, Referee

(Brot herhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: (

(St. Louis=San Franci sco Railway Conpany

STATEMENT OF CLAIM: "Caimof the SystemCommittee of the Brotherhood that:

(1) The dism ssal of Foreman Melvin Pye was w thout just or
sufficient cause and on the basis of unproven charges (System File F-12277).

(2) The claimant shall be restored to his former position as
foreman with seniority and all other rights as such uninpaired and he shal |
be conpensated for all wage |oss suffered, all in accordance with Rule 91(b)(6)."

OPI NI ON OF BOARD: G aimant had been in Carrier's service about twenty-eight

years. He was last enployed as District Gang Foremen,
Gang No. 720, Hugo, kl ahoma. He was disnissed from service on March 21, 1978,
for the unauthorized renoval of cross ties fromCarrier's property and selling
them Following his dismssal, a formal investigation was conducted on

April 14, 1978. A transcript of the investigation has been made a part of
the record.

It appears fromthe record that a siding had been renoved from
service at Boswell, Gklahoma, during July, 1977. The renoval of the ties
occurred during March, 1978. In the investigation the claimant admtted
that he and a | aborer had renoved some ties fromthe Carrier's right-of-way
and sold them but contended that a former Roadmaster had given hi m perm ssion
to get some of the ties when they started taking up the track. He admtted
that he did not seek pernission fromthe Roadmaster Who had been assi gned
to the territory some six or eight nmonths. The Carrier did not offer any
evidence to refute or rebut the claimant's contention that he had received
perm ssion fromthe formex Roadmaster t0 renove sone of the ties,

During the handling on the property it was agreed to restore
claimant to service as a trackman, W thout prejudice to the Petitioner's
right to continue to handle the claimfor pay for tine |ost and restoration
of his foreman's seniority. However, the claimant contended that he could
not performthe work of a trackman due to his physical condition.
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The Board is of the opinion that claimant shoul d have obtai ned
perm ssion fromthe officers in charge at the time he renoved the ties.
However, based upon the entire record we are of the considered opinion
that while discipline was warranted, permanent dismssal was excessive.
Ve will award that claimant be restored to service with seniority and
other rights uninpaired, but without pay for tine lost, provided that
he can pass satisfactory return-to-work physical exam nation. C ai mant
shoul d understand, however, that the purpose of this award is to give
hi mone | ast chance to become and renain a responsi bl e employe and t hat
future major infractions will result in the permanent termnation of
his services.

FI NDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployee involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor

Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

That the discipline inposed was excessive.
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Caimsustained to the extent indicated in Opinion and Findings.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third-Division

ATTEST:

Executive Secretary

Dated at Chicago, Illinois, this 30th day of May 1980.



