NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 22876
TH RD DVISION Docket Number MM 22989

Rodney E. Denni s, Referee

(Brotherhood of Mintenance of Wiy Employes
PARTI ES TO DI SPUTE: ¢
(St. Louis Southwestern Railway Conpany

STATEMENT OF GLAIM: "Cdaimof the System Committee Of the Brotherhood that:

(1) The Carrier violated the Mintenance of Wiy Agreenent, especially
but not linted to Rule 6 = Discipline and Gievances, ani Rule 4 - Leave of
Absence, when on March 6, 1978, B&B Bridgeman T. J. Simmons was unj ustly
di sm ssed, due.to being injured on duty (SystemFile M#-78-7~CB/53-656).,

(2) B&B Bridgeman T. J, Simmons be reinstated, with all rights
uni npai red and be shewn on sick |eave until such time he is released by the
doctor to performhis regular duties.

(3) Bridgeman T. J. Simmons shall be conpensated for any and all
tinme he may have Lost due to his being dismssed on March 6, 1978, and this
charge shall be stricken fromhis record."”

OPI NI ON_OF BQOARD: G aimant was enployed as the No. 1 bridgeman on Carrier's
B&B Gang 4102. He was absent without authority on
March 6, 1978. As a consequence, he was dism ssed from service as of that
date. Claimant requested a hearing. It was held on March 28, 1978, and the
record of that hearing has been submtted as an exhibit in this case. As a
result of the hearing, claimant's discharge from service was upheld. The
claimwas thereafter processed on the property and has finally been placed
before this Board for resolution.

The record before us reveals that clainmnt has been afforded all
substantive procedural rights due him throughout the processing of this
case on the property.

The record al so reveal s that clai mant was injured-on the job on
July 25, 1977, and that he was suffering pain fromthese injuries. He had
been under a doctor's care prior to March 6, 1978, at the time of the hearing
inthis matter, he was also under a doctor's care and was not released by
that doctor for duty. There is some confusion in the record as to how
claimant was notified about the fact that if he did not report for work on
March 6, 1978, he would be taken out of service.

Based on the entire record, there is not substantial evidence to
support his pernmanent separation fromservice. Caimant's |ack &effort
to get back to work on a permanent basis after his accident was viewed by
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Carrier as malingering, and an attenpt to establish a personal injury claim
The Board cannot support Carrier's view on this point, but it does agree
with Carrier that clainmant had been released for duty by conpany doctors

and that he shoul d have immediately reported for duty. In that regard,
claimant was derelict in his responsibility, He should have appeared for
work on March 6, 1978. If at that time his condition was so poor that he

could not performhis normal duties, some special arrangenent could have
been made for him

On occasion, this Board, based upon the entire record of a
particular case, has reduced the penalty inposed by Carriax when it thought
that it did not fit the "crime" conmtted. It is the Board's opinion in
this case that'the tine claimant has been out of service should constitute
sufficient discipline. W wll award that he be reinstated to service,

Wi th seniority and other rights unimpaired, but without pay for time |ost
while out of service. Claimant should clearly understand, however, that
he must appear for work on a regular basis with fewif any absences if he
expects to keep his job on a permanent basis.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the discipline was excessive.

AWARD

G ai msustained in accordance with the Opinion. _

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

Xecutive Secretary

Dated at Chicago, Illinois, this 18th day of June 1980.



