NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 22888
TH RD DI VI SION Docket Number CL-22794

CGeor ge S. Roukis, Referee

(Brotherhood of Railway, Airline and

( Steanship Cerks, Freight Handlers,

( Express and Station Employes
PARTIES TO DI SPUTE: (

(Seaboard Coast Line Railroad Conpany

STATEMENT OF CLAIM  Jaimof the System Conmttee of the Brotherhood (GL~8702)
that:

1, Carrier acted in an arbitrary and harsh manner when it viol ated
the agreenent in assessing Cerk R D. Abernathy fifteen (15) days actual
suspension for failure to properly redress grievances concerning natters
pertaining to his work, absenting himself from duty wthout proper authority
by going downstairs to the parking lot to his car, and possessing a firearm
on conpany property on the norning of November 11, 1976.

2, Carrier shall conpensate Cerk Abernathy for each day | ost
commencing W th Friday, Decenber 10, 1976 through Decenber 24, 1976 and
i ncluding holiday pay for Decenber 24 and Decenber 25, 1976 as a consequence
of this investigation. M. Abernathy will be paid $52.86 per day, his daily
rate of pay plus holiday pay, total anmount due $634.32.

OPI NLON OF BQOARD: An investigation was hel d on November 18, 1976 to
determ ne Claimant's responsibility, if any, in connec-
tion with his letter to the Executive Vice Resident, dated October 28, 1976,
his alleged absence from his assignment on the norning of Novenber 11, 1976
at approximtely 10:00 AM and his possession of a firearm on Conpany property.
Carrier subsequently notified himon Decenber 6, 1976 that he was found
guilty of the specifications and he was suspended fromservice for fifteen
days beginning Decenber 10, 1976. This disposition was appeal ed on the
property pursuant to Agreement rule and is presently before this Division
for appellate review. In defense of his position Caimnt contests both
the conduct of the investigation and the substantive basis for the conclusion
reached.

In our review of the case, we concur with Carrier that the hearing
was properly conducted, although we caution its admnistrative officials that
a disciplinary investigation is not a formal judicial trial in the literal
sense of the term but a fact finding procedure, that is sufficiently
flexible togather the truth.
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W do find, however, conpelling nerit to Cainmant's contention
that the evidence adduced fell short of that requisite quantum of proof
needed to satisfy the requirements of the substantial evidence rule and
thus we are constrained to sustain the claim

Specifically, we do not find that the Cctober 28, 1976 letter
to the Executive Vice Resident was an explicit nanifestation of classic
i nsubordination, since it was witten to alert top managenent that he was
directed to violate a safety rule. There is not an inproper nethod of
notification when the circumstances underlying its pronulgation are
consi der ed.

Simlarly, we do not find substantive nerit to the specification
that he absented hinself without permission that norning. Careful reading
of the investigative transcript within the context of observable and
de facto permtted practices indicates that it wasn't unusual for employes
to | eave nonentarily their assigned work stations without formal perm ssion
to go to their autonobiles to obtain or deposit therein personal property.
Admttedly, there is gome basis for the correlative specification that
he was in possession of a firearmon the property, contrary to regulation
but we believe that it is persuasively offset and mtigated by the fact that
it was given to himby the Assistant Term nal Trainmaster to consider for
possi bl e purchase. Wien these facts and circumstances are objectively
assessed, we find that Carrier acted harshly and arbitrarily in neting out
the disputed punishment. W will affirm the claim

FI NDINGS: The Third Division of the Adjustnent Board, upon the whole record

and all the evidence, finds and holds

That the parties waived oral hearing

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Rlilway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.
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A WARD

O ai m sust ai ned.

NATI ONAL RAI LROAD AD.JUSTMENT BOARD

By Oder of Third Division
ATTEST: M&z@

Executive Secretary

Dated at Chicago, Illinois, this 18th day of June 1980.



